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ADVERTISEMENT TO THE SECOND EDITION.

SINCE the first Edition of this Treatise was pub-
lished, the repeal of the usury laws has effected a very
material change in the rules by which mortgages are
governed. A second Edition of the work being
called for, I have taken the opportunity of intro-_
ducing into it many alterations rendercd necessary
by that change. I have also added a large number
of important decisions of the Courts, which have been
delivered during thc last two years, comprising all

the later cases down to May of this ycar.

. A. G. M.
Calcuttn, Dec. 10th, 1856.
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INTRODUCTORY CHAPTER.

A MORTGAGE may be defined as a pledge, for sccuring a.
debt, of lands of which the debtor and those claiming under
him remain either the actual owners, or in a position to assert
their rights as actual owners, until debarred by judicial sen-
tence or by legislative enactment. Mortgages of land have
long been in use all over India, and are well known in Hindu
and Mahomedan law.

The Mahomedan, law made no distinction between mortgage
of land and pledge of other property(a). Possession or seisin
of the thing pledged, was in allafes the cssence of the sccur-
ity, and hypothecation, the giving a lien over a thing without
actual possession of it, seems to have been originally unknown.
But all that was required in order to give validity to the
contract, was that possession should be once given so as to
evidence the fact of the mortgage Having been made And a
mortgage did not come to an cnd on the” mmtgaﬂeea going
out of possession, if he did not do so with the intention of re-

linquishing his security(): hor was the right of a mortgagee

(¢) Macnaghten's Mahomedan Law, p. T4,
\b) Jbid, p, 354,
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.
who had obtained possession, injured by his be‘nn subsequently
onsted by the mortgagor. Although posséssion was neces-
sary in order to cof, (_4lete the mortgagee’s title, it seems that
he was not entitled to the use, or to the actual enjoyment of
the.profits of the property pledged, except by special agree-
ment(a). A mortgagee or pledgee in possession, had priority.
over other creditors with respect to the property pledged, and
was entitled to satisfy his debt thereout, before it could be
applied to the liquidation of other claims: the surplus only
which remained after discharging the mortgage debt being
divisible amongst other creditors(?).

The taking of intercst was forbidden am;ng Malhomédans,
but the property pledged was always presumed to be in value
equivalent to the debt due; and the mortgagee might in fact
thus obtain, so long as he kept it in his own hands, what was
of greater value than the sum lent(c).

The mortgagee could not, .except by the consent of the
mortgagor, at any time sell the property in pledge; at least,
if he sold it for more than the principal due upon the loan, he
had to account to the mortgagor for what he received in
excess of that sunid).

The mortgqgor could not dlSPOSC of the,property mortgaged
without the consent of ‘the mortgagee. Such a sale was legally

valid, but its operation depended entirely on the pleasure of

(a) Macnaghten’s Mahomedan (¢) Macnaghten’s Mahomedan
Law, p. 74. Law, p, 74,
(L) 1bid, pp. 75, 847, (d) Jbia.
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the mortgagee, unless the purchaser paid off the mottgage
debt, which he whs entitled to do, or the mortgage was from
some other source redeemed(az). Butt $e consent of the
mortgagee confirmed any such disposition, so that if the
mortgagor sold to two persons in succession, and the mort-
«Zagee roc.ognised the second sale only, that sale took priority
over the first(d).

No partial payment of the mortgage debt affected the mort-
gagee’s right over the whole property pledged, and the mort-
gage remained in force, not only until redemption, but until
the mortgagee in consequence of the redemption actually gave
posséssion of the property to the mortgagor(c).

The Hindu law likewise, recognised no distinction between
mortgages of land and pledges of other property(d), and the
pledge might be fer a limited or for an unlimited time, and
either usufructuary or for custody only. Actual possession
was probably originally(e) essential to their validity, although
there is little doubt that hypothecation has existed in the
country from a remote period(f). When no date was speci-
fied for redemption, a mortgage might be redeemed at any
distance of time, no title by prescriptiou being acquired by the
mortgagee in possession(y).

.

(¢) Macnaghten’s Ma.homednt (e) Colebrooke’s Digost, v. 1, chap.
[ ]

Law, p. 176. 3, Tit. ** Pledge,” pp. 140—202.
(b) Ibhid, p. 855, (/) Strange’s Hindu Law, v. 1,p. 288,
(¢) 1bid, p. 356. (9) Colebrooke’s Digest, v. 1,p. 183.
(d) Colebrooke’s Digest, v. 1, chap, " Strango’s lindu Law. v. 1, p,

3, Tit. ¢ Pledge,” p. 140. 290.
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A mortgagee in possession had priority over all other mort-
ga;,gees, if he obtained possession without force or fraud(a).
The offence of one{Ciio, having mortgaged his property, after-
wards fraudulently made a mortgage of it to another, was
looked upon as a crime worthy of “ whipping,”  punishment
for theft,” « punishment as a robber,” and even deatl'l(b). .

Although such generally were the principles which regulated
mortgages amongst Hindus and Mahomedans, many changes
and modifications appear to have been from time to time intro-
duced ; and there is much inconsistency in the various doc-
trines laid down in the books. In Hindu law there are numer-
ous written texts in which possession is declared to be “bso-
lutely necessary, in order to give validity to a contract of mort-
gage ; as for example,— By tho acceptance or actual possession
of a pledge, the validity of the contract is maintained”(c).
< Pledges are declared to be of two sorts, immoveable and
moveable, and both are valid when there is actual enjoyment,
and rot otherwise”(d). On the other hand there are texts,
although they are fewer in number and perhaps of less author-
ity, some of them partiaily, others of them absolutely in
opposition to these :— Of him who does not enjoy a pledge,
nor possess it,, nor claim it on evidence, the written contract for
that pledge is nu.gatoty, like a bond when the debtor and
witnesses have deccased”(e). * But if there be no occupancy,

[4
but a writing exist duly attested and so forth, the writing

(a) Colebrooke's Digest, v. 1, p. 211 (c) Ibid, p. 161, Yajnyawalcya.
(b) Ibid, pg. 209, 210: Geutor, {d) 1bid, p, 205. Vayasa.
Sec. 2, (e) Ibid, p. 203, Vrihaspati.

<
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shall prevail, because it is the best evidence of a transaction :
it shall establish®the mortgage”(a). It is evident that the
original doctrine had been considerably jmodificd, and that
whatever may have been the case at first, a valid mortgage
unaccompanied by possession, was a thing in later times not
anknown in the Hindu law.

A strong argument in favor of the conclusion that possession
is not demanded by either the Hindu or the Mahomedan law,
as we found them existing if® this country, may be drawn
from the fact that all the legislation of the English Govern-
ment on the subject, has proceeded on the basis that mort-
gage® are alike valid whether accompanied by possession
or not. The earlier legislafton of the East India Company,
did not profess to introduce mew principles of law into the
country, but rather to express and provide a better mode of
enforcing those which already prevailed. The Regulations then
enacted may therefore, so far as ‘regards general principles,
be presumed to be an embodiment of the law which was then
found prevailing : and as they in no degree recognise any
necessity for the mortgagee’s being put®in possession, it may
reasonably be inferred that according to the law of the land no
such necessity existed, either among Hindus or Mahomeda.ns.

One learned writer on Hindu law, adopting apparently a
suggestion made by Sir William Joncs, goes even so far (0) as
to think, that notwithstanding all that is said about the necessity

(a) Colbrooke’s Digest, v. 1, p. 215, Helayudha. |
(b) Sir T. Strange, v, 1, p. 288,
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<

of the delivery of possession in order to give validity toa
fhortgage, it is not unlikely that the mode of pledging without
giving possession, i . hypotixecation,—origixmted among the
Hindus.

The question as to the necessity for the delivery of possession
(which the Regulations have put beyond doubt in the Courts
of the East India Company) has been on several occasions
raised and discussed in the Supreme Court under the statute (a),
which enacts that in hearing afd determining actions or suits
between Mahomedans or between Hindus, all matters of
contract and dealing hetween party and party shall be deter-
mined, in the case of Malomedans by the laws and usagles of
Mahomedans, and in the case of Mindus by the laws and usages
of Hindus : and when only one of the parties shall be a Hindu
or Mahomedan, by the laws and usages of the defendant.
At one time it was held that a mortgage between Hindus
was invalid, where there had been no possession(b). Dut these '
cases are now overruled, and the Court has for some years
back recognised the validity of, and given full cffect to IIinduz
mortgages, whether ®ccompanied by possession or not(c).

The forms in which mortgage securities were given, secm to
have been the same as those now in use. , The earlier Regula-
tions shew that the uwfructtiary mortgage, and that by condi-

tional sale, were of common occurrence prior to their enactment.
[

(a) 21 Geo, 3, Chap. 70, Sec. 21,

(b) Sibnarsin Ghose v, Russickchunder Neoghy, Morton’s Rep., p. 105.

(¢) Colly Dass Gungopadhya v. Sibchunder Mullick, Morton's, Rep., p. 111
Sibchunder Ghose v. Russick Neoghy, Fullon’s Rep,, p. 36.
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The law which now governs mortgages in the Courts of the
East India Compdny, is that which is to be found in the
Regulations, and in the orders and reporg i decisions of the
Courts, and bare questions of Hindu or Mahomedan law rarely
if ever arise(a). The law on the subject all bears date since the
year 1780, when the legislature seems first to have interfered
in the matter indirectly by an Act then passed, limiting
the amount of interest which the lender of money might legally
receive. One form of mortgage, which before that time was
much in vogue, and which since the usury laws have been
repealed(d ), is likely again to come into common use, was of a
very stmple nature. The lender received from the borrower
apicceof land, receiving the profits in lieu of interest, and
retaining possession until the loan was paid off by the mortga-
gor; the risk of loss in bad years was set off against the
profits, perhaps large, of good years ; no question arose as to the
precise sum received by the mortg?xge_e, who was not bound
to render any account: and the mortgagor was personally
liable for the payment of the principal, but not for any thing
further. The Regulation above .referred to, however, and
subsequent enactments(c), changed the character of such
securities, and introdyced a close system of accounting, which
is applicable to all mortgages mzuie befote Act XXVIIL of

.

(a) 8. D. A., 1848, p. 530; N. W. P., v. 7, p. 88.

(b) Act XXVIII. of 1855.

(c) Reg. XV. 1793, Section 10: Reg. XVIL. 1806, Section 5: Reg. XXXIV.
1803, Section 9, \
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1858, came into force. They declared that no more thai |
“12 per cent. per annum should be allowed as interest on!
any mortgage; that all sums received -by the mortgagee.
in excess of 12 per cent, should go to the account of '
principal; and that whenever he had received a sum )
amounting to the principal with legal interest, the mort-
gage should be considered as cancelled and redeemed. In
legislating on the subject of mortgages, the Government has
for the most part been guided by a desire to protect the
debtor against his creditor, and, acting on this principle, does
not sanction in any case the transfer of immoveable property
in satisfaction of a debt, without the intervention of a‘public
officer,—unless such transfer be by the direct and immediate

act of the proprietor himself(a).

(a) 5. D. A. 1847 p. 354; N. W, P., v. 8, p. 447.



CHAPTER IL
—
OF THE VARIOUS KINDS OF MORTGAGES.

THERE are various kinds of mortgages now in common use
throughout the districts subject to the jurisdiction of the
Suddeg Courts of Calcutta and of Agra, each kind being
attended with rights and liabilities peculiar to itself. In one,,
the regular payment of the interest of the money advanced isg:
well secured to the mogtgagee, while the principal is not recover-
able at any fixed period, or in one sum, but is only gradually to
be liquidated from what is received fsom the land by the mort-
gagee, in excess of the interest he is entitled to, the mortgagor |
not being personally liable for the re-payment of cither prin—é
cipal or interest. "In another, the lien which the mortgagee |
has over the property, gives him no security for the regulars
puyment of interest, but the mortgagor is personally liable f'ur,}
that and for the prin'cipa.l, which® are, gftera certain timc,:’r
recoverable in one sum, cither from the mortgagor or from thd
mortgaged property, the latter being liable to be sold, and\
the proceeds of such sale being applicable in the first instanceél\
towards the liquidation of the mortgage debt. 1In a tlxrd, therc;‘\

is no sccurity for the rogular payment of interest, nor is the*
L]
B
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ort:gagor personally liable for that, or for the principal,

ut, on default being made, the whole praperty passes away
from the mortgagor, and vests absolutely in the mortgagee.

Whatever may be the form adopted, the mortgage is sub-
ject to the incidents attached by law to that form: and this
apparently, notwithstanding any stipulations to the contrary,
which the parties may ®ave made between themselves(a). °

There are five different kinds of mortgages. Three of
these are simi;ié and pure forms, wholly distinct from each
other in their nature and properties(d). -The others are
merely combinations of the simple forms, and are governed
by the rules laid down as to these forms, according as the
particular matter in question belongs rather to one form than
to another.

The threc pure forms are (¢):—  *

I. The usufructuary mortgage. II. The simple mort-
gage. III. The mortga;;e by conditional sale, kut-kubala,
or bye-bil-wufa.

L. The usufructuary mortgage.—Whege a man borrows
moncy and gives up his land to the lender, who (unless his
debt is paid off by the mortgagor) may retain possession until
he has, from. the issucs and profits of the land, repaid himself
the interest, or, z;ccoxfding as the terms of the agreement in each
case may be, the principal and ix}terest, of the sum advanced by

(a) Sce N. W. P, vol. 8, p. 161.
(b) S, D. A. 1847, p. 854, See N. W, P, vol. §, p. 117,
(¢) S, D. A, 1847, p. 354,
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him. Where the whole debt is to be satisfied out of the reuts
and profits, the moﬁgage corresponds with the original %m
vadium of the English common law : where the interest alone
is to be hqmdated from them, the case resembles that of a
Welch mortgage(a)

«Of usufructuary mortgages there are two kinds,—mortgage:
of the whole right and estate of the mortgagor, and mortgage:‘
for a term of years only.

Zur-i-peshges.-leases,—leases granted on a sum of money
being advanced,—have been decided to be on the same footing
as pure usufructuary mortgages, and are dealt with as such(b);
but thi$ is only when there is a power of redemption within
a certain period, reserved to the lessor either expressly or
impliedly(c).

When a mortgage is given by way of lease, the loan is
generally made re-payable on the same day that the lease
cxpires, and the deed usually contains a stipulation, that if
default is made, the lender and lessee shall continue in
possession on the terms of the lease, until the debt is repaid
from the profits of the land or otherwise.

“If by the terms of the contract the mortgagee is to look to
the usufruct of the land, for the payment: of both principal and
interest, the mortgagor is not personally lible “for the payment

(a) Coote on Mortgages, p. 4,
(b) Sel. Rep., v, 4, p. 261; 8. D, A. 1847, p, 167, 1852, pp. 280, 304:
N, W, P, v. 8, p. 107, v. 10. p. 855, and the cases referred to there,
(c) 8. D, A, 1855, p. 481: N, W, P, v, 8, p. 356, v. 10, p. 355.



12 OF THE VARIOUS KINDS OF MQRTGA'GES.

of cither, in the absence of a special agreenient. that he shall
be so. And it would seem to have been Held;Ffat even where
the application of the profits was expressly limited to the liqui-
dation of interest, the mortgagor was not personally liable for
the principal. There is little doubt, however, b’l.ltl that in this
last czse the mortgagor is liable for the principai, especialdy
in a contract made subsequent to the passing of Act XX VIIl,
of 1855(a).

The mortgagor has the right of redemption at any time on
liquidation of the debt, either from the usufruct, or by a cash
payment or deposit in Court(d).

The mortgagee never can become absolute owner of the
mortgaged estate of which he has possession, and the right of
redemption remains to the mortgagor and his representatives
after hny lapse of time, however great. (

IL.  The simple mortgage.—Where the borrower binding
himself personally for the re-payment of a loan with in-
terest, pledges his land as a collateral sccurity for such
re-payment.

He does not give up possession of the property to the
mortgagee or permit him to emjoy the usufruct of it, nor
does he covenant to mnake an absolute transfer of it in the cvent
of non-payment. On default, the mortgaged estate does not

at once pass into the hands of the mortgagee, nor does it of

¢ () N.W.P.v.3,p. 211: Sel, Rep,v. 1,p 121,
(4) 8. D. A., 1847, p. 854,
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necessity-do so at all. The mortgagee enforcos his securily by
suing the mortgagor for®what is due on the loan, for
principal and interest : having obtained a decree, he proceeds
in execution to sell the land, and out of the proceeds of the
sale to satisfy his own claim, the mortgagor being entitled to
any surplt;s which may remain. The mortgagee may himself
be the purchaser if he chooses(z). From the date on which
the money advanced is in the agreement declared to be re-
payable, uprto the time of decree and sale, the mortgagor has
the right of redeeming, on payment of the balance due in
respect of principal and interest: that right however nocess-
arily Becomes extinct on a sale taking place.

The mortgagor in the case of m"mortégages, is liable to
lose his land, but it does not thercupon vest in the mortgagee.

IIL The mortgale by conditional sale, kut-kubala, or bye-
bil-wufa,—is that in which the borrower, not making himsel
personally liable for re-payment of the loan(d), covenants
that on default of payment of principal and interest
on a certw'l date, the land pledged shall pass to the
mortgagee. .

If the debt is not paid as stipulated, the mortgagee can have
the property transferred abgolutely to him. For this pur-
pose he must proceed to forccl<;se, according to certain pre-';_

scribed rules, converting the conditional sale into an absolute
[ ]

(¢) N, W. P, v. 6, p,218,
(b) See Cons. 898, Sel, Rep., v, 7, p. 92, and post chap. X,
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one, *and obtaining possession. Untxl he takes such proceed-
mfrs, the mortgagor xemains in pdssession and enjoyment of
the property, and has the right of redemption on paying off
what is due on the mortgage; but on foreclosure, that right
ceases, and the property passes wholly from the mortgagor
and vests in the mortgagee. ‘ .

In mortgages by conditional sale, the mortgagor is liable
to lose his estate, and when he does so, it passes at once to the
mortgagee.

Combinations of these three pure forms give rise to two other
kinds of mortgage, the one being the simple mortgage usufruct-
uary, and the other the conditional mortgage usufructuary.

IV. The simple mort_qa:qe, usufructuary—is that in which,
though the property is only collaterally pledged, as in the case
of a pure simple mortgage, the mortgagee is permitted to have
the usufruct of it. This may be done either by simply al-
lowing him to receive the rents and profits, or by giving him
a lease for a limited period. In either case, the procceds are
credited to the mortgagor against interest, and, if ghey exceed
what the mortgagee is entitled to for interest, against principal
also. Asinapure simple mortgage, the mortgagor is per-
sonally liable, and his estate su?)ject to be sold on default,
though redeemable until it is so sold.

V.  The bye-bil-wufa or kut-kubala, usufructuary.— Where
the mortgagee by conditional sale has the usufruct of the
property, either by being merely put in posscssion and allow-
ed to recefve the renfs and profits, or by having a lease
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given to him by the mortgagor. The position of the parties up
to the date on which the loan is re-payable, is in all respects
the same as in a pure usufructuary mortgage. From that
date their position resembles what it would be in a pure con-
ditional mortgage. But the mortgagee isin the receipt of
the profits ;f the land. Until he has obtainad a decree for
foreclosure, he must account for such receipts unless his
mortgage was made after the passing of Act XXVIIL of
1855, and the agreement is that the usufruct should be
taken in lien of interest. The mortgage is redeemed or
cancelled whenever (prior to his obtaining a decree for
foreclofure) the mortgagee has recgived a sum equal to
the principal with interest at a rate not higher than 12
per cent. per annum, or if the contract was cntered into
subsequent to the passing of Act XXVIIL of 1855, when-
cver he has received the principal with the intcrest at the
stipulated rate, or at such rate as the Court shall think

proper if there be no stipulation on the subject,,

Wn« jehng Peblie Lidrary
m ~0 )OQo nu'm"ntwm
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CHAPTER IIL

« OF PERSONS CAPABLE OF MORTGAGING.

THE right to mortgage is primd facie incident to the right
of property, and co-extensive with it ; but to this rule there
arc cxceptions in the cases of lunatics and minors. Persons
whose rights are of a limited or qualified nature, canmot
do any valid act in excess of these rights. Thus a Hindu
widow, holding property belonging to her husband’s cstate,
which devolved to her in succession upon his death, can-
not, except under certain circumstances, make a mortgage
which will be valid against the heirs in°reversion of the hus-
band. And if the estate is ancestral property belonging to
a Hindu family where the doctrines of the Mithila school
prevail, and Jas been mortgaged without the consent of
all those interested in it, or if the land is mal-i-wuqf or
dewuttur,—land set apart and devoted to religious purposcs,
—a mortgage of it may generally be set aside.

Minors are incapable of executing a mortgage of their
property. DBut a nmrtgagé by a minor’s legal guardian is
valid, and will be sustained, if made bond fide, and for the
benefit of the Minor or of His propertyfe). - a-

«td

o, "y

-

(a) Sel. Rfp. v. 4. p, 3398 v, 5, p. 82; S. D. A, 1846, p. 371; N, W. P,
v. 6, p, 234, Sec S, D, A. 1856, p. 392,
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When a suit is brought to have such a transaction declared
null and void, it would seem, that the courts will presume.
it to have been bond fide and proper, until the minor disputing
it shews it not to be so. On the other hand, where the suit
is brought by the mortgagee for the enforcement of a contract
made with a guardian, it will lie on the plaintiff to shew,
that the money advanced was borrowed on account of the
minor, and moreover, that it was appropriated to his
use(a).

Where money is borrowed on account of minors, this fact
ought to be stated in any deed in which the transaction may be
cmboditd ; and a guardian who mortgages his ward’s property,
ought to do so in his character of guardian, and not as if he
were himself proprietor(d). A Ranee, the guardianof her
minor son, mortgaged "ancestral lands which had descended to
him with the Raj. In the mortgage deed she was described
not as guardian, but as if she were herself absolute proprie-
tor, and the deed was set aside(¢). So a sale of land made by
certain persons, not as guardians on behalf of a minor (which
was their real character), but as joint proprietors, was declared
invalid. The Court said that all the parties who appeared as
sellers were wrongly described, and that a deed vitiated by so
serious a flaw, could not be regarded a3 co.nveying a good
and sufficient title(d).

(@) S. D. A, 1848, p. 791, (c) N.W,P,v.7,p.21.
(b)S, D. A, 1848, p. 791 ; N. W, P, () N. &, P, v. 8, p- N6.
v.7,p. 21; v. 8, p, 156.

- C
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A mortgage made by a guardian is in all cases valid, if
ratlﬁed by the infant after attaining his full age(a).

Without such ratification, money advanced to a guardian
for what the Court does not consider to be for the minor’s
benefit, as, for example, money advanced to carry on excessive
litigation, will be considered as having been obtained by the
guardian on his own personal responsibility().

According to the doctrines of the Mithila school, the aliena-
tion of joint undivided property is invalid, without the assent
of all the sharers, and is not valid even for the seller’s own
share, without such assent. Thercfore when a mortgage
of such property was made by the three sharers, but
one of them was a minor and his assent could not be
legally given, the mortgagee’s claim against the two major
proprietors, as well as against the minor, was in the absence
of such assent, held to be invalid, and he could not succeed
in a foreclosure suit: the mortgage was bad even as to
the shares of the two partners, who were of age(c). A
father of a joint Hindu family cannot alicnate ancestral
property during the minority of his sons, or, if they arc of full
age, without their consent(d).

Nor can. the head of a Iindu family alienate such pro-

perty during the inority of any brother, or without the

() S. D, A, 1833, pp. 494, 525. (h) S. D. A, 1853, p, 531.
[GE D/& 18.).3,;) 314 gSce S, D. A\, 1847, p. 567 ; Sel. Rep. v, 4, p. 158,
(d) Sel. Rep, v, 6, P, 71, See S, D, A, 1853, p. 344,
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congent of those brothers who are of age(a). To these rttles.
there is an excepﬁon, where the alienation is made from
necessity or for the manifest benefit of all interested(?).

Under the head of alienations from necessity are ranked
generally, those made for the support of the family, for the ser-
viees of religion(c), or for any ¢ pressing need.” Where decrecs
obtained by creditors were in execution against the father of
a family, and the ancestral property had been advertised for sale
in satisfaction of these decrees, and the father had been fined
and was in jail under a criminal prosecution : it was considered
that the necessity of the case justified an alienation of part of
the property, in order to raise money to pay the fine imposed
on the father, and to save the remainder of the cstate from
sale(d). And the necessities which may arise for such transfer,
nced not be connected’ with the ancestral debt(e).

But those who dispute a conveyance of this kind, can do so,
only by bringing a suit to have it ciec]ared illegal and void,
on the ground of the property being ancestral : and a suit
brought by sons for possession as proprietors, on account of
illegal alienation by their father, will not be entertained ;—a
son’s proprietary right in ancestral property, not arising until
after the death of his father(f), unless the father shall have
expressly relinquished his rights(g). ]

(@) Fulton’s Rep. pe 368, Note a. (f) N.W.P,v, 7, pp. 311, 365,

(b) Fulton’s Rep. p. 880. v.6,p 414; S. D. A. 1851, p 352,
(¢) See Sel. Rep. v. 5, p, 24. 1850, p. 282,

(d) N. W. P v. 5, p. 827. (9) Sel, Rep. v. 6, p. 5.}

(¢) N. W, P.v, 6. p. 414.
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A childless Hindu widow in Bengal cannot make a valid
mortgage orsale, of landed property belonging to her husband’s
estate devolved to her in succession after his death, nor even of
her own life interest in such property, except where the sale or
mortgage becomes necessary for her own mainterlance, or for
any indispensable duty, connected with her husband, sucheas
acts designed for his spiritual benefit, or the payment of his
debts. And a mortgage by a Hindu widow will be held in-
valid, if it is not proved by the mortgagee that the mortgage
debt was incurred for the purposes of her necessary main-
tenance, or for some indispensable duty(e).

There has been much discussion on this question, and the
widow’s estate has been sometimes treated as an absolute life
interest in the husband’s property, alienable at pleasure for
the term of her life; but the rule ad stated above, seems
to be that recognised by the Calcutta Court, in its latest
decision on the point.

In the Supreme Court, howéver, it is held that there is no
presumption against alienations by a Hindn widow, and such
alienations will be supported, unless proved to have been im._.
proper. Ingiving judgment in the case of Goluckmonee Dabee
v. Degumber Dey(%), the Court said :—“ No part of the entire
interest when the widow takes by inheritance, is in suspense or

abeyance in any way, nor is there a reversion on a life estate,
[ ]

(a) S. D.,A. 1849, pp. 64’405, and the authorities there quoted.
(b) Supreme Court, November 15, 1852 ; reported in the Englishman, Nov. 17,

1852,
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Rt the whole interest isin the widow. When shetaKes as
heir under the Hirldu law, she is ranked in all treatises as heir.
Sir Francis Macnaghten treats her estate rightly as anoma-
lous, and other writers treat it as coming to her as heir;
therefore when they term it also a life estate, they mean that
oxpression'in a sense different from that of a pure and mere
life estate. Such an estate as that last described, may exist as
well under the . Hindu, as under the English law. It exists
when by donation, whether testamentary or infer wvivos, pro-
perty is given to one for life. In such a case, there would
be no distinction in the nature of the interest, from that of a
similar interest created by donation under the English Law.
The law upon the point has been settled by the decision of the
Privy Council, (the decisions of which bind both the Courts of
the Crown, and of ‘the East India Company) in the case
of Kosynath Bysakh v. Wumoosoonderec Dossee(a). On
the first hearing of that case in this Court, the Court declared
by its decree as to the cstate of the widow, that she took an inter-
est for her life, in the immoveable estzlmte, and an absolute inter-
estin the moveable’; on the latter.point adopting a distinction
between moveable and immoveable estate, which does not pre-
vail in Bengal ; andalso failing to mark the limitation or the
power of disposal as to moveables. The chse ‘was re-heard, and
the Court by a subsequent decree, rectified its own decree, de-

[ ]
claring as to both immoveable and moveable that ¢ she should be

° )
(u) Clarke’s Reports, Ap. p. 91.
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decldred entitled to the real and personal estate of her husbang,
tobe possessed, used and enjoyed by her as a ‘widow of a ITindu
husband dying without issue, in the manner prescribed by the
Hindu law.” It therefore expressly corrected the declaration
that she took an interest for life, and declared her s:ntihled in
unrestricted terms, limiting the restrictive terms to the possess
sion, use and enjoyment of the property. This decision was
affirmed on appeal ; since that decision the decrees of this
Court in which it is necessary to declare what interest the
Hindu widow takes, have been in conformity toit. It has
been invariably considered for many years that the widow
fully represents the estate ; and it is also the settled law, that
adverse possession which bars her, bars the heir also after her,
which would not be the case if she were a mere tenant for
life as known to the English law. Hete the lessor of the
plaintiff showed that the widow had made an alienation of
the esiate. Was the Court to assume it an unauthorized
alienation? On what principle? We can discover none;
there is neither authority nor principle to be found which
would warrant the Court in saying, that under all circum-
stances, and whatever the nature of the suit or the position of
the parties, or the rule whic.h regulates the particular action,
the presumption ‘mudt ever be primd facie against the validity
of the alienation by a Hindu widow of the estate to which she
succeeds as heir. Still less should that presumption be made,
where possession has gone along with it for a long time, and a

dormant %itle is asserted against a purchaser for value, after
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many years. We have looked carefully through the cases cited,
and can find none'that establishes any such position. In our
opinion the law presumes neither against nor in favor of an
alienation by a Hindu widow.”

And in_another case in which the question arose(a), the
Gourt held that the estate could not be considered as one
given by way of maintenance, but as an absolute life interest,
so long as it was not used in a manifestly improper manner: and
that therefore, a Hindu widow was entitled to save as much as
she pleased of the income received by her from her husband’s
estate, and by her will or otherwise, to dispose of such savings
away from her husband’s heirs.

A suit to set aside an improper alicnation, should be
brought by those partics whose interests are dircctly affected
(as the next heirs), not by those whose rights are merely future
and inchoate(b). .

A Mahomedan widow cannot iegally alienate property
devolving upon her as dower, without the consent of the other
lieirs of her husband, and a mortgage made by her without
such consent may be set aside by them(e).

A mortgage of land devoted to religious purposes, whether
by Iindus or Mahomedans, is invalid ; as a..lso is a mortgage

of the produce of such lands(d).

(s) In the gouds of Hwrendergarain Ghose.  Koylasnath Ghose, »
Bissonath Biswas, Sup. Court, 30th June 1853.
(b) S, D. A. 1853, p.64L: N, W, P.v. 9, p. 411,
(¢) N. W, P.v. 8, p. 45,
(d) N.W. P,v. 7,p. 118, Sel, Rop. v. 7, p. 268; See S. D, A.' 1819, p. 45,
1855, p. 323.
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And the fact that the alienation is only temporary, or that it
has been made for the repairs or other benefit of a mosque or
temple, or of the property itself, does not affect the case,
according to the decisions of the Calcutta Court{a). But the
Agra Court has held that it does not necessarily follow that
because lands are wugf, the temporary alienation of thefn
by the mutuwallee is illegal :—and that the mutuwallee is in
fact entitled to dispose of such portion of the property as
may be required, in order to raise money for necessary
repairs, the preservation of buildings in all cases of endowment
being a matter of indispensable necessity(?).

Probably the principle which ought to rule all such cases is,
that those alienations, and those alienations only, which fall
within the scope and spirit of the endowment, are to be
supported. ¢

A mortgage by the mohunt 8f a Hindu temple, of land
belonging to the temple, r'nay be bad ; but the faquecers attach-
ed to the temple, donot seem to be entitled to sue for the
cancelling of the decd of mortgage, and erasure of the name
of the mortgagee from the books of the collector. Their
remedy is by proceedings taken by them before the Revenue
Authorities,.und.cr Regulatjon 1X. of 1810(e).

L3

(a) Sel. Rep. v. 7, p. 2068,
(b) N. W.P.v, 8 p.433. See Macnagisten’s Mahomedan Law, p. 328,
i) N.W. P,v.7,p. 118,
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CHAPTER IV.

OF MORTGAGE CONTRACTS.

PARTIES may enter into a contract of mortgage in the same
manner as they may make any other contract,—that is to say,
their agrecement may be either parol, or by deed: Proof of
the exigtence of the contract is all that is necessary, and if
satisfactorily established, a verbal agreement will have as full
an effect as a writtett one ; but if the contract be only a verbal
one the Courts will require indisputable proof of it(a).

At the same time, verbal contracts are so open to mis-
construction and fraud, and the difficulty of proving them
after the lapse of time, is so great, that they are to be especially
distrusted in the case of mortgages of land, where disputes
soldom arise until some considerable period has passed : and
mortgages by merely verbal agréements, are consequently
seldom or never met with in practice.

As the possession of property without the means of showing
the right to such possession, is of comparatively little value,
and the mere holding of those means by another, gives

him a certain power over the land and those to whom it

(@) Sel. Rep. v. 4, p. 168 ; scc also v. 2, p. 74, and N. W, P, v. 4, p. 219,
. D
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belongs, a deposit of title Qeeds as security for a debt (iuc,‘
Pputs the creditor in a position to prevent the effective transfer:
of the estate without his debt being discharged. A deposit of
this nature, in English law known as an ¢ equitable mortgage,”

is treated as a valid simple mortgage of the whole property to

which the deeds depcsited refer, and is subject to the same rulgs

as a regular mortgage(a). Such a security is evidently much

more safe than a mere agreement unaccompanicd by any

deposit(d). But much risk and confusion are avoided, by having

in all cases a short and accurate deed, attested by at lcast two

credible witnesses, and duly registered, which may itsclf te8tify

to, and aid in establishing, the real facts of the case and the

intentions of the partics contracting, )

A mortgage deed(c) should set forth’ sl‘lortly but distinctly,
all the material points of the agreemont which the partics
really intend to cnter into(d). It should state with strict ac-
curacy, the consideration’given, and the mode of giving it(e),
the locality and description of the property pledged, the nature
of the mortgage, the length of time it is to remain in force, and
any other conditions which the parties may have a.g!:eed upon,

together with the date of the execution of the deed.

¥
«
©

%

{a) Sel. Rep. v. 6, p. 165 ; See also Reg. X. of 1829, Schedule A, Art. 35,
where any contract accompanied with the deposit of title deceds, when the same
may be made as a security for money duo. or lent at the time, is declared liablo
t the same stamp duty as an ordinary mortgage deed.

(b) N. W, P_v. 7, p. 450.

{¢) For precedents of mortgage deeds of different kinds, and also of & common
Euglish mottgage deed, See App. I., II. 1IT. and 1V.

(d) Se¢ N. W. P, v. 9, p. 455, (¢) Se¢c Post, Chap. V.
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The stipulations as to the payment of interest should be
especially clear.” dn a case where the mortgagee had not the
usufruct of the property, the mortgage deed was silent on the
subject of interest. The Court on account of this silence
refused to allow any interest from the date of the deed up to
the time when the money lent became re-payable(a).

In one case, a mortgagg deed was executed in the ordinary
form. Two days afterwards the mortgagees executed an ikrar-
nama in which they undertook to pay Rupees 110 to the
mortgagor as subsistence money. The latter instrument did
not mention, and was not mentioned in, the former. The
mortgagees subsequently transferred their rights under the
first deed to third parties. It was held that these assignees
were not liable to pay the subsistence money. ¢ There is no-
thing whatever to connect the subsequent engagement with
the mortgage deed, nor can any privity of contract between
the mortgagor and the parties to Whom the mortgage was
afterwards transferred by deed, be inferred from the evidence
or circumstances of the case”()).

1f more deeds than one are requisite in order to carry out
the views of the parties, but all of them forming part of the
mortgage contract, each of them should contain a reference
to the others, so that it may appe.ar on the face of them that
they all are but one transaction, and must be taken in con-

nection with each other. THus in making a mortgage by

(a) S. D, A. 1855, p. 54: See also 1854, pp. 514, 518. ,
() N. W, P. v. 11, p, 6,

-
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conditional sale, it is a common custom to make an absolute
sale of the property,and at the same time to execute an
ikrarnama declaring the sale to be only condit;onal, and made
in fact by way of mortgage. A reference in each of these
deeds to the existence and purport of the other, will be pre-
ventive of fraud and a protection to all parties(a). ° .
The terms of a written deed may be varied or modified by a%i
verbal agreement: but very strict proof of any such agreement
is invariably required, and the onus of proving that the actual
engagements between the parties differ from those written, lies
on the party who alleges that such difference exists(d).
Although, however, it is very desirable that all the details of
the agreement should be set forth distinctly, still the Courts
will always deal with contracts, and construe deeds, according
to what appears to have been the real intention of the contract-
ing parties. It is therefore in no degree nccessary that a
mo;-tgage transaction should be called such by name, or that
the class to wnich it belongs should be cxpressly stated. An
agreement that ¢ until the amount of the-bond shall be paid,
the debtor will not transfer certain property, by sale, mort-
gage or gift,” is held to be an hypothecation of the property
mentioned,—a simple mortgage of it. So, a money bond con-
taining a stipulationthat until the money was re-paid, the debtor
would not alienate his rights as zemindar, in any other quarter,
was held to be a bond in the nature of a simple mortgage(a).

(a)oN. W. P. v. 8, p. 564: v, 10, p. 223 : Sel, Rep, v. 4, p, 174,
(0) N. W, P. v. 8, p. 478,
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N

And so long as the nature of a transaction is matetially
such as to stamp # as belonging to a particular class of mort-
gages, the me‘calling it by a different name will not transfet;
it to another class. :

In one case, where there was an absolute sale, with a con-,
dition, that if the vendgr re-paid the purchase money and
interest by a fixed d& the purchaser should reconvey the
estate to him, it was contended that this was a redeemable sale
only, and not a mortgage by conditional sale, nor governed
by the rules applicable to such mortgages. But the Court
held, that ¢ redeemable sales,” and “ mortgages by conditional
sale,”™ were in their nature identical, and merely different
modes of expressing the same thing, and that therefore a
redeemable sale could be foreclosed, only in the same manner
as a mortgage by cohditional sale could be(b).

And on the same principle, zur-i-peshgee leases, are treated
in all respects as simple usufructuary mortgages(c), when
there is a proviso either express or manifestly implied, for
redemption within a certain period. A -

When the mortgage is by way of lease, the deed ought to
declare expressly, that the lease is in fact given as a mortgage
security, and there should be a condition that if the advance
is not re-paid when the lease ex'pires, the fortgagee shall be
entitled to hold on, until his claim is satisfied. In a case where

(¢) N. W, P.v. 8, p. 6695 v. 7, p. 124.
(b) N.W. P. v, 8, p. 6564 ; See Sel. Rep. v, 4, p. 174,
(c) Supra, Chap. II.
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theré*was no such condition, but on the contrary there was a
condition that if, at the expiration of the term for whigh the
ease was granted, the lessor failed to pay dogn at one time
lﬁé whole amount of the advance made, the lessee should
Pp at liberty to take such steps as might be deemed proper, to
r;ecover the amount from -the lessor, it was held,’ that the
absence of a proviso that the leanhould continue until
re-payment, more especially when the deed contained a
condition that the amount might be recovered from the mort-
gagor, formed a distinctive feature removing the case from
the ordinary category of leascs held to be usufructuary mort-
gages(a). In another case, the simple advance of 500 Rupees
in consideration of receiving a lease for twelve years was
held not to be a mortgage transaction, in the absence of
any appearance of intention that it should be taken as
such(b).

From badly drawn documents it is often difficult to discover
what the exact nature of the transaction has been. This
obscurity ought to -be avoided, as the whole position of the
parties depends upon the class to which the mortgage belongs
(¢) : and when a deed is so loosely worded as to admit of more.
than one interpretation, the Courts will always construe it in
the sense most favorable to the mortgagor(d).

In mortgages of an usufructuary nature, it should be stated

clearly whether the profits are to be taken in licu of interest

—

(a) N. W, P. v. 8, p. 856. (¢) N. W. P. v. 8,pp. 856, 370, 447,
(b) S. D. A. 1855, p. 481, (@) N. W. P. v, 5, p. 113,
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only, or whether both principal and interest are to be recovered
from them, because in the latter case the pledger is not
personaliy liabg (except under particular circumstances), and
the mortgagee must look to the land alone for payment of his
debt, and the interest thereon(a). )

. The parties may make any conditions or covenants, not in
themselves illegal, that t ‘y please,(d) as, that the mortgagee in
posscssion shall pay the mortgagor a certain allowance or
rent :(¢) that the loan shall be repaid by instalments, and that
in default of payment of any one instalment, the mortgagee shall
be entitled to foreclose for the balance then due:(d) that no
payment made by’ the debtor shall be allowed, unless it is duly
endorsed on the deed (although the Courts will notwithstand-
ing such a condition, admit proof of payment of a sum not so
cndorsed) :(e) that aféer payment of Government revenue and
village expences, the mortgagor shall pay to the mortgagee the
entire surplus collections, and also all that may be derived
from alluvion, and that if in the month of Jeyt in any year
the whole surplus is not paid to the mortgagee, he shall be
entitled to enter into possession :(f) that if any ground shall
be lost from the encroachment of a river bordering on the
estate, thc mortgagor shall make good the loss, and if any
thing is gained from the same river, the mortgag.ee shall make

an allowance for it :(g) that a third party named, as well as

(a) N. W. P.v. 3, p. 211: Sel, (d) N, W, P.v. 7, p, 322.
Rep. v. 1, p. 121, (e) S. D. A. 1853, p. 544.
(b) N.W. P. v. 7, p- 307, (f/)N. W. P. v. 8, p, 70.

. (¢) S. D. A. 1852, p. 577. (7) 8. D. A, 1852, p. 928.
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the mortgagor, shall have the right of redeeming :(a) that the
‘mortgagor shall make good the balances of rent unpaid by
cultivators :(5) that the mortgagor will not alienate or mort-
gage his interest until the debt is paid off with . int‘erest :(e)
that the mortgagor, not retaining possession, shall pay the
Government revenue,—and any other similar covenants. «

The property intended to be mortgaged should be described,
so that it may be readily recognised and identified. When
there are villages or other places well defined, their names
will suffice : in other cases the boundaries should be given.

It seems that future words, such as, ¢ and whatever pro-
perty I may hereafter acquire,” or words which are general
and do not refer to any specific property, will not give any
lien to the mortgagee, as against an intermediate doné jfide
purchaser. 'Where there was a mortgage of certain
villages named, and in the concluding part of the deed,
authority was given to the mortgagee, on default of payment
by the mortgagor, to sell the villages pledged, as well as “any"
other cxisting property and whatever may hereafter be ac-
quired,” a village acquired by the mortgagor after the execu-
tion of the deed, was held not to be included in the mortgage,
so as to defeat the claim of ‘a purchaser at public auction in
exccution of a decree of Court. The Court said that inde-

pendently of the fact, that the mortgagor was not possessed of

(e) N. W. P. v.3,p. 187.
(b) N, W. P. v.7, p.482; v. 8, p. 70.
(¢)N. W. P.v.6,p. 89; v.7,p. 614 : ¢f passim.
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the village at the date of the deed, the words were 10 be
treated as mere surplusage, because without them all his pro-
perty was equally liable to make good the mortgagee’s claim,
should the pledged estate prove insufficient(¢). In another
case it was decided, that an agreement by a debtor to dis-
charge a dt:,bt by instalments and “ not to alienate any part of
his property,”—the property not being speciﬁed,ﬂil the
debt had been pai& ? did not operate as a mo e, or
vitiate the title of a bond fide purchaser from the d.ebtor
But it is doubtful whether, after the debtor has comm&w&“a
breach of his agreement,  the creditor is any longer bound to ¢
act on the forbearance stipulated for by the kistbundee, and may
not at once demand payment in full of the debt due to him”(5).
According to a decision of the Calcutta Court, all conditions
are null and void, which are to the effect, that the mortgagee
shall, on default being made by the mortgagor, have power to
sell the mortgaged property, and so r.epay himself, without ap-
plying to the Court, or acting under its directions. A mortgage
deed gave the mortgagee a power of sale over the estate, in case
default should be made in paymentof the mortgage money on
a day named : the mortgagee sold under the power, and the
purchaser brought a suit against the mortgagor to obtain
possession of the land so sold to him. The Tourt refused to
recognise the validity of such a power, or to give any assistance

in carrying it into effect. The Judgment of the Court,—which

(@) N. W. P, v.7, p. 265. (b) S. D. A. 1835, p. 353,
E



34 OF MORTGAGE CONTRACTS.
w
L]
was based on the principle often brought forward but not very

consistently carried out, that the mortganror isas much as possi-
ble to be protected against the mortcragee,—-was delivered in a
long and elaborate dissertation on the subject of mortgages(a).

“ Such a condition might be perfectly consistent with the
laws of a great commercial country affording every facility to
the cal* lender, but, at the same time, be quite inconsistent
with the Taws of a country deriving the great bulk of its

revenue from the land, and as a recompense for the stringency
of the rules under which it is compelled to collect its revenue
in order to carry on the Government (sale of the estate being
the penalty of default,) affording every possible pro?:ection,
in his private transactions, to the land-holding borrower.
The regulations will be searched in vain, for any express
enactment prohibiting the sale of a mortgaged estate under a
power of sale.. DBut such a power is repugnant to the principles
of the Regulations enacted by Government for regulating the
transfer of immovable property in satisfaction of debt in
general, and in satisfaction of debts on mortgage in particular.
The regulations do not sanction, in any case, the transfer of
immovable property in satisfaction of a debt, without the
intervention, of a public officer, except such transfer be by the
direct and immediate act of the proprietor himself.”

Such a power is therefore of no effect, as the law at present
stahds. But it may be doubted’ whether the dread of injustice

(a) S. D. A, 1847, p. 354
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to the mortgagor, which led the judges to Jthe opinion which
they formed, is sufficient to outweigh the manifest convenience
and advantage to both parties, which arise from a sale unac-
companied by the expense and delay by which litigation is
at all times attended. Moreover, except where there are
strong reasons for it, interference with arrangements fairly
made between individuals is much Yo be deprecated. There
is nothing primd facie inequitable in such a power, and if in
fact any great oppression is worked by the mortgagee, or
the land is sold for a manifestly unfair price, the mortgagor
still has his remedy through the Courts.

In England also, it was once doubted whether such powers
should be upheld and encouraged, and for a time the inclina-
tion and the decisions of the Courts were against them. But
for a very long period, they have been uniformly supported
and enforced. And now a power of sale on default is given
to the mortgagee in almost every Iﬁnglish mortgage deed. It
is constantly acted upon, and no general complaint is heard of
the evil effects produced thereby. On the contrary, such
powers. are found in practice to be very useful, and to be the
means of saving much expense and delay : while in the event
of any abuse of the privilege they confer, the mortgagor has
no difficulty in obtaining relief from the Courts.

The observations of a well-known writer on the subject‘
of English mortgages, seem’ very much to the point(a).

" (a) Coote, p. 124.
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¢ Doubts were formerly entertained of the validity of an
exercise of these powers of sale, without thé concurrence of
the mortgagor, or the sanction of a Court of Equity, but they
were groundless : a slight consideration will shew that they
are not within any of the mischiefs intended to be guarded
against by the Courts of Equity, for they give noth‘ing to the
creditor beyond his principal interest and costs : they bestow
on him no collateral or ulterior advantage; and they only
enable him with promptifude to obtain payment of his mort-
gage debt.”

There does not appear to have been any decision of this
question in the Agra Court : so that there such a power may
perhaps be held to be valid.

With respect to the amount of interest for which the

mortgagee may stipulate, and which he may recover, a very
great change in the law has been effected by the recent
abolition of the usury laws. Since the passing of Act XXVIII,
of 1855, interest may be contracted for at any rate on which
the parties choose to agree. But as to contracts made before
the passing of that Act, it is otherwise. .

No agreement to pay interest at a higher rate than 12 per
cent. per annpm can be eni'oyced, if it was entered into prior to
the passing of Act XXVHL of 1855(a). By making such an

(@) A question may be raised as to whether a contract made botween the 19th
September 1855 and the 1st January 1856, is subject to the Usury Laws or not?
The doubt arises from the manner in which Act 28 of 1855 is drawn. Secc. 7 of that
Act says, thap the rights of parties shall not be affected in respect of contracts cn-
tercd into previous to the passing of (his Act, Sec, VIII. says, that the Act shall
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agreement, the lender could not possibly gain any thing himself ;
but he might thereby greatly benefit Lis debtor. For no decrec
for the payment of interest even at 12 per cent. or less can be
given on such a deed ; while in certain cases, the whole trans-
action being null and void, the lender will be unable to
obtain a decree for the repayment even of the principal
monies advanced by him.

By Section 8, Regulation XV. of 1793(a), it is enacted,
that ¢ the Courts are not to decree any interest whatever, in
any case where the bond or instrument given for the security
and evidaence of the debt, shall have been granted on or subse-
quent to the 28th of March 1780, and shall specify a higher rate
of interest than is authorized by this Regulation to have been
given and received subsequent to that date ;” and by Section
9 of the same Regulation, “ nor to decree any interest whatso-
ever in favor of the plaintiff, in any case when the cause of
action shall have arisen on or subsec.luent to the 28th of March
1780, when a greater interest than is authorized by this Re-
gulation shall have been received or stipulated to be received,
if it be proved that any attempt has been made to elude the
rules prescribed in it, by any deduction from the loan, or by

any device or means whatever, nor to give any other judgment

commence and take effect from the 1st of January 1856, The Act reccived the assen:
of the Governor General, &, e, was passtd, on the 19th September 1855. According
to Sec. 7, contracts made after that date fall under the new Act : according to Sec.
8, they do not do so if made before 1st January, 1856, There is little doubt,
however, that subsequent to the 1st of January TQ#®» the new Act is applicable o
all contracts entered into after the 19th September 1855. *

(«) Ben, R. 17, 1806, Secs. 2.tmd 3;C.C. IR, 24, 1808, Secs. 7 and 8,
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but'for dismission of the suit, with costs to be paid by the
‘Plaintift.” :

So that conditions by which it has been attempted to
secure more than the principal sum advanced with interest at
the rate of 12 per cent. per annum, are void not only as to the
interest stipulated for in excess of that which the law allows,
but as to the legal interest also : and on a deed with such
a condition, a mortgagee can recover only the principal
without any interest whatever. " Should the attempt to secure
interest at an illegal rate, have been made in such a manner as
to be considered by the Court to be ¢ elusive” ofythe law,
a suit brought on the deed containing it, will be dismissed
with costs, and neither the principal nor the interest can be
recovered.

In a case of bye-bil-wufa, the mortgagee having ecxacted
illegal interest by deduction from the principal, his suit to
have the sale made absolute was dismissed with costs, as the
transaction was a device contemplated by Section 9 of the
law against usury(a). And so,if the deduction is made in the
shape of « dharat,” or discount(d).

There was a regular mortgage by conditional sale on an
actual advance, and at the same time, the mortgagor transferred
absolutely to the 'mortgageé certain other land, without any
‘consideration, but under pretence of the transfer being in
payment of charges for drawing conveyances, &c. This was
lield to be “ elusive” of the usury law, and the suit of the mort-

3

() Sel. Rep. v. 5, p. 8 (b) Sel. Rep, v. 5, p, 79,
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gagee to render the conditional sale absolute, was d.ism.issed
with costs(a). ’ ,

A deed in which sums which had not then been paid, were
admitted as having been received, and an engagement entered
into to pay interest on them from the date of the deed, that is,
f3r a time before payment of them, was held to be usurious and
“ elusive,” and a suit founded on it was dismissed with costs(?).
From the report of another case it seems, that the deduc-
tion ﬁ;pm the principal sum lent, of five per cent. under the
name of gomashta’s fees, and four annas per cent. as interest,
would, if proved, have been held by the Court to bring the case
under Section 9, Regulation XV. of 1793(c).

And a transaction is equally liable to be set aside whether
it consists of one, or of several separate agreements, and
even though the deed on which alone the suit is brought, is
when taken by itself, perfectly free from any appearance of
usury.

In a suit to obtain possession of certain premises, under a
deed of byc-bil-wufa, where the mortgage had been foreclosed
and the sale become absolute, it appearing that 12 per cent
per annum was the rate of interest stipulated in the deed to
be paid, and that the mortgagor Lad granted -a separate bond
in which he undertook to pay one per cent- additional,—the
transaction was held to be evasive of the law, and the suit was..

dismissed with costs. Here the mortgage deed, which was

(a) Sel, Rep. v. 5, p. 346. (b) S. D, A. 1852, p. 516,
(¢) S. D. A, 1853, p. 268,
L ]
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in itself quite good, was the agreement on which alone the
mortgagee’s suit was founded : but it was vitiated by the
existence of the other instrument(a).

A “theeka” lease of land was granted, ostensibly to the agént
of a banker, who had just advanced a sum of money to the
lessor ; the banker at the same time got a mortgage of the same
property, and an assignment of the theeka rent, which of itself
more than covered the stipulated interest on the loan (8 per
cent.) After paying the Government revenue, and deducting
the interest at 8 per cent. there remained such surplus receipts
as gave the mortgagee in the whole, interest at about 14 per
cent. In the lease it was stipulated that no account of profits
should be asked for by the lessor and mortgagor. The
mortgagor sued to recover possession, alleging that the deeds
were elusive of the usury laws, and thaf the principal, with
the stipulated interest, at 8 per cent., had been liquidated from
the usufruct. The Court held, that the two deeds were to be
considered asone transaction, in the light of a simple usufruct-~
uary mortgage so contrived as to elude the usury laws. Bat,
“ as the mortgagor had not come into &Court to a:sk that
the principal should be declared forfeited in consequence
of infraction. of the law of usury,” he obtained his decree
for possession, o.nly on shewing that the principal sumn
“with the stipulated interest, had been realised from the
usufruct(d). ’

‘ (e) Sel. Rep. v. 4, p, 106.
(b) S. D. A, 1852, p, 678.
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A agreed to lend B rupees 8,000 for three years, at 18 per
cent. interest. To’ provide for the payment of interest at thi;
rate, without allowing it to appear that there had been any
evasion of the usury laws, recourse was had to the following
device. Two bonds, one for rupees 5,000, the other for rupees
33000 were exccuted by B, who at the same time pledged a
certain talooqua as security for the re-payment of the loan.
B’s two sons gave kubooleuts undertaking to pay rupees 960
annually for three years, as the rent of the pledged talooqua.
This covered legal interest at 12 per cent; for the remaining
6 per cent., a third bond, for which no consideration passed,
was given by B, for a sum equal to three years’ interest on
rupees 8,000 at 6 per cent. The Court * entertained no
doubt that the device shewn to have been resorted to, to secure
a higher rate of interdst than is authorised by law, brought
the case within the scope of Section 8 of the Regulation of
1803 (being the same as Section 9 of Regulation XV. of
1793), and the objection having been pleaded, that the lender
was liable to the prescribed penalties, which the Court had
no alternative but o enforce,” the decision of the lower
court was reversed, and the suit of the lender dismissed with
costs(a). . .

A contract, the precise terms of which are not easily
gathered was held to be ¢ elusive,” and the plaintiﬁ’s.
claim was dismissed with costs. The contract is thus de-

scribed by the Court in giving judgment on an application

() N. W. P. v. 8, p. 411.
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for-a review. « The contract in the present case is compli-
::ated. A sum of money is lent, and it is“to be re-paid at a
fixed time, or a quantity of grain to the value of the loan is
to be provided, not at the market rate of that day when it was
dearest, and a comparatively small quantity would have
sufficed, but at the market rate of the next mont};, when it
would be at the lowest rate, the crop having been just reaped,
and therefore a very large quantity, only would have sufficed.
A second condition was added, that failing to pay the loan, or
to furnish the quantity of grain, at the cheapest rate, equal to
it, 2 sum of money was to be paid which would purchase the
quantity of grain valued at the dearest rate. In short a
claim is thus made for rupees 3,975 upon a bond of a loan of
rupees 2,000 after a lapse of'only eight months”(a).

If the condition of re-sale (i. e. the condition on which a
mortgage by conditional sale is declared to be redeemable) is
such tl}at, if carried into éﬂ"ect, the mortgagee would receive
more than the principal and legal interest, this will be con-
sidered an evasion of the usury law.

Lands were sold on payment of rupeegd 401 : by a separate .
deed, the vendee covenanted not to take possession until the
lapse of a year and four months, at the end of which time the
vendor might re-purchase on paying rupees 5,801, otherwise
‘the sale to be absolute. The vendor did not re-purchase, and

the lender sued for possession’ as on an absolute purchase.

(6) 8.D, A. 1865, p. 462, Sce. p, 241 ; also S. D, Decisions, 12th November
1845.
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But the transaction was held to be a bye-bil-wufa with ; stiy
pulation for the pasrment of illegal - interest, and to be evasive
of the regulations against usury. However, under the special
circumstances of the case, the principal was not declared forfeit-
ed, but only the interest(a).

* But forfeiture of principal as well as interest will be enforced,
only where the contract is so covert asto be manifestly a
device, implying disguise and trickery. There must be un-
exceptionable proof of a design to evade the law, before the
penalty of dismissal with costs will be imposed(b).

Theref'orc, an open and avowed stlpula.tlon Sor sanenimer
illogal ‘interest, the imiwieos m excess of 12 per eent. being

called “ mercantile excess,” was considered as coming under
the less penal clause, invoiving the loss of the interest
only(c). .

So, where the sum advanced being only rupees 600, the deed
of mortgage shewed the annual produce of the land pledged
to be rupees 142, of which the mortgagee was to be allowed
rupees 127 as interest, paying the remaining rupees 15 to the
mortgagor (which gave him about 20 per cent interest), this
was held to be no attémpt to evade the usury laws. One Judge
however dissented, as the deed did not mention the word
interest at all, but spoke of it as ¢ pr(;ﬁ t,” intifa—a device which
he was of opinion rendered the deed evasive, and the lender’s~
suit liable to dismissal with costs(d).

(a) Sel. Rep. v. 2, p, 146. (¢) Sel. Rep, v. 5, p. 10.
(b)) N. W. P, v. 10, p. 43. (d) S. D. A. 1847, p. 159,
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« So, a bond in which it was stipulated that the borrower
should pay the principal sum borrowed with interest at 18 per
cent per annum, was held to fall under the less penal clause,
the principal being recoverable, but without any interest.
“ There was here no attempt to elude the law by any device,
inasmuch as the bond openly stipulated payment of interest
in excess of that allowed”(z). In another case, the Court
said: “the petitioner only claims the right to recover the prin-
cipal of his debt, on the ground that the contract in excess of
that allowed by law is clearly stipulated in the bond, and
s s tha causE should have been decided under Section
8, Regulation XV. of 1793, ¢ 1ot wmdew Soction 9.
The plea is & good one; we therefore, reverse the Lower
Court’s judgment. There was no attempt to elude the
rules prescribed, by deduction from the loan by any
device”(d).

And an open and avowed charge of 2 per cent. as com-
migsion for making up accounts, (in addition to the regular

interest at 12 per cent), was held to be legal, and not usuri-
ous,—certainly not elusive(c),

-

In a case, where the bond contained a stipulation for only
legal interest, but the defendant set up a case of usury,
attempting to prove a verbal agreement by which he was to
" pay 12 per cent. additional, the Court declared s—firstly, that

(a) 8, D, A, 1852, p, 1182; 1858, p. 893,
(b) 8. D. A, 1855, p. 886,

() N. W. P, v, 10, p. 276, and ,cases there quoted.
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this verbal agreement had. not been proved, and secondly, that
if it had, it would not have brought the bond within the
terms of the usury law so as to cause the forfeiture of the
bond. . © Such a verbal agreement could not admit of being
enforced, and if the illegal interest so stipulated were paid, it
could only be at the option of the borrower. The inutility
of such a stipulation, renders it extremely improbable”(a).
These observations are very just, and admit of mng.dispute;
but, inasmuch .as they are .applicable to every caee o‘.fi:qsuri-
ous contract that ever existed or that can be conceived, it
does not appear in what respect they afforded any special
reason fer the decision in this particular case. - If there was
no contract, of course there was no infraction of the usury
laws: if there was a contract, to pay and recejveillegal in-
terest, it was an usuriows contract, and would have been none
the more so, had it been cmbodied in a regular deed. In
delivering the above judgment, it seems to have been forgot-
ten, that it matters not how fully the parties may at the time
of contracting have given their consent, or with what solem-
nities the contract may have been entered into,—in no case
whatever, can the payment of illegal interest be enforced :
and if illegal interest is ever paid, it is so “ only at the option
of the borrower.” ) ‘

It seems, that deeds which have been very openly acted
upon, are not “ elusive,” althdugh they would have been

s0, had they been kept more in the back ground.

(a) 8. D, A, 1853, p. 259.
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* In one case, it was said that had the deed not been regis-
tered, Section 9, Regulation XV. of 1793, would have been
applicable :—but as it had been registered, Section 8 was
Leld to apply, and the interest only was declared for-
feited(a). )

This is not however a very satisfactory decision, or any
sufficient authority for considering it established, that m&s—\
tration, will take a_ tmnsactlon out of t}}eff:czge of the more ”g:
_peqal section, if. it would otherw1se fall under it. Reglstratmn f)
in no case gives any great additional weight to a deed, and
its principal object is merely to afford satisfactory proof of
the fact of deeds having been actually executed* prior to
the date on which they are registered. The authenticity
and validity, and consequently of course the legality, of a
registered deed, must be established qust in the same way as
that of an unregistered one which has never left the hands
of the parties(3): and the amount of publicity given to
transactions by registration as at present carried out, is
very small. ,

It will be seen from these’ decisions that, in general it is not
easy to say, whether a case comes under the more, or under
the less stringent section of the usury laws. We can only
gather, that tlie greater the i)ains taken to conceal the exis-
tence of an agreement for usurious interest, the greater is

the risk of loss to the lender. 4

(a) Sel. Rep. v. 2, p. 146.
(b) S. D, A. 1853, p. 245 ; N. W, P. v, 6, p. 266 ; Act XIX., of 1843,
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What benefit can ever have arisen, from drawing a disthe-

tion between cases « elusive,” and those not so, it is difficult’

to perceive : for to say that a man who openly stipulates for
illegal interest shall run the risk of losing only that interest,
while the man who makes the same agreement covertly shall
.ris;k not ox.lly the interest but the principal, seems, without
affording any substantial protection to the borrower, merely
 to give encouragment to the more open infraction of the law.
Laws against usury, have every where and at all times
been found exceedingly difficult to enforce, and more es;;ecia.ll y
so in this country, where they have not in fact been steadily or
rigidly tarried out. The more penal section inflicts a very
severe punishment on those who are dealt with according

to its provisions, and the Courts have therefore always had

a tendency, to bring as many cases as possible under the

more lenient one.

A contract will not be bad, under either section of the act,
unless there is an attempt to obtain, in the whole, more than
the principal with legal interest.

Therefore, when the mortgagee, who was a Mahomedan and
wished to avoid the appearance of taking interest, actually
advanced oniy rupees 1,300, but consolidating the legal interest
of that sum for five years (rupeés 78 1.), the peridd during which
the mortgage was made redeemable, took a mortgage bond for
the aggregate sum of rupees®2,081;—it was held, that he
was entitled to recover the sum actually advanced, with
interest at the rate of 12 per eent. per annum, as there was
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no attempt or intention in fact to get more than legal
" interest(a). :

It is a common prgﬁ:txce in drawing up bonds, payable by
instalments, to provide for the interest accruing during the
currency of the bond, by adding a certain sum to the original
debt, and taking a bond for the whole sum: and this may ©e
done without any infraction of the usury laws, so long as the
additional sum stipulated for as interest, does not exceed the
limit prescribed by law(3).

In an agreement mortgaging land, the rents of which
amounted to about rupees 2,500, it was stipulated that out of
these rents, the mortgagee should pay. himself interest at 10 per
cent, with 10 per cent as expenses of collections, and should
discharge certain public burdens, devoting the surplus to the
reduction of the principal,—and that if* the rents fell short of
rupees 2,500 a year, the mortgagors should make them yp to
that sum. This was held to be a good agreement, and not
usurious; and the rents falling short of rupces 2,500 a year,
the mortgagee recovered the deficiency from the mortgagor(ec).

In one case, where there was a condition in a mortgage deed
(the mortgage being of an usufructuary nature), that the mort-
gagor should not demand a settlement of mesne profits when
redeeming, the ‘Court expressed an opinion that such a con-

dition had a tendency to evade the laws against usury, but

- 3

(a) Sel. Rep, v. 2, p. 255; SeeS.D A., 1852, p.577.
(9 N. W, P, v9,p, 487, (c) S. D. A, 1848, p. 872.
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held that such a stipulation was to be disregarded, anl the
general rule as to‘redemption, applicable to mortgages of the
nature of the one in suit, acted upon(a).

So in like manner, a condition that the mortgagor shall have
no right to claim an account of the proceeds of the estate
during the occupancy of the mortgagee, cannot (and no similar
special condition between the parties-can) bar the operation of
the law, by which the lender “is to account to the borrower
for the proceeds during his possession.” It appears to have
been the opinion of one judge, tha} if the point were raised by
the mortgagor, such a condition would most likely be held to
rende? the whole bond void, as being illegal and evasive of
the usury laws(d). And there can be no doubt that such
conditions are in most instances usurious in their nature.
But they are not so treated by the Courts, which—apparent-
ly because until the accounts are taken it cannot be ascer-
tained with certainty whether more than the legal interest
has been in fact received by the mortgagee,—make an excep-
tion in their favor, and simply look upon them as futile and
void conditions introduced into an otherwise good contract.
And in contracts made after Act XXVIII of 1855 came into
force, such conditions are legal and will be enforged. ‘

The rules against usury do not, howevér, apply to cases
in which the principal money is in any danger, the regula- "

tions being held to refer only to common cases, where there

(a) N, W.P.v. 7, p. 807,
(b) S. D. A. 1851, p, 632 ; N. W. P, v. 5, p. 456 ; see Scl. Rep. v. T, p. 119,
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is supposed to be fair security for the principal. Any extra-
t.)rdinary risk run by the lender, is considered a sufficient
ground for extraordinary interest being allowed him.

In one very remarkable case (which is referred to merely
because it contains a recognition of the principle just stated),
a surety who had advanced money to pay the Government
revenue was allowed to recover from his debtor more than
12 per cent. interest, as a compensation for the risk run
by him. ¢ He who stands security for another for the pay-
ment of large sums to Govgrnment, who never remit an iota:
of their dues, would need to have the prospect of some proﬁt
to himself”().

There was a zur-i-peshgee lease : the farm was given
out and out, the period for its continuance being fixed, and
there was to be no claim by either patty for profit or loss.
The case was in fact one of absolute purchase of a lease, and
it is difficult to see how ar;y question of usury could have becn
raised. It was raised, however, and it was held that therc was
nothing usuriousin the contract, however large the profits
realised might be. Whether the amount paid was realised
or not, the farmer could not continue to hold the land, after
the period fixed, s“? that them was a risk, and no usurious
attempt. As thé farmer could not claim in case of loss, so
neither could he be called upon to refund any profits obtained
by him(). ‘

(a) Sel. Rep, v. 3, p. 261, () 8. D, A. 1849, p. 134,

(4
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And the same principle is recognised in another case, rep:n'te(.l
as one of usury, though not in fact coming under that head at
all. A bond for rupees 4,000 with interest at 12 per cent.
was bought up for rupees 1,000, the seller covenanting for
title. The purchaser sued the parties liable on the bond, and
the Court héld, that the transaction was not usurious, the
purchaser having paid rupees 1,000, for the chance of getting
rupees 4,000, but having risked the loss of the whole. (a)-
It seems here to have been forgotten, that in one case only
can a contract be usurious, namely, where thereis an agree-
ment that the borrower shall pay, in the whole, more than the
sum réceived by him with legal interest. If the contract is
not usurious from the first, it never can become so. The
price paid by the purchaser of the lender’s rights, could not by
any possibility affect fhe nature of the contract. The borrower
so long as his own position was not interfered with, had nothing
to do with any arrangements be.tween the lender and a
purchaser from him, and ought not to have been allowed to go
into the matter at all.

When the suit in which the evasive nature of the transac-
tion is shown, is one brought by the borrower, the provisions
of the Section under which neither principal nor interest are
recoverable will not be put in force, unless the plaintiff ex-
pressly pleads that his case comes under that section. Thus: '
if a mortgagor sues to redeem on the ground of his debt

having been paid off with legal interest, he will fail in his snit,

(a) S. D. A, 1852, p, 542,
[ ]
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if he does not make out his case, although the mortgage
trandaction turns out to be of a highly usurious and elusive -
kind:(q). ' ‘

Bt it does not seem, that the converse of this proposition
can hold good, and that when a lender or mortgagee sues to
enforce his claim, this section ought not to be applied, unless
when expressly pleaded. It is true that an observation inci-
dentally made by the Agra Court in deciding another point,
seems to imply that such would be the case. The question
however, was not before the Court: and the language of*the
Regulations appears imperatively to require the Court to
dismiss with costs, any suit brought by the lender, to 'which
the section applies, whether it is specially pleaded by the
borrower or not(d).

A person pleading a plea of usury, will be bound by the
terms of his plea, and will obtain no relief but that which he
seeks: the Court will not carry his defence further than his “
own allegations do.

Thus, where the plea is that the transaction falls under
Section. 8, of Regulation XV. of 1793, and that therefore the
defendant is not bound to pay interest, the Court will decree
payment of the principal, although it expresses an opinion that
Section 9 is applicable to the case, and that if it had been
so pleaded, they would have declared the principal also to be

forfeited(c).

(8) §. D. A, 1852, p. 678. () N.W.P.v.8,p. 4,
() S.D. A, 1852, p, 678,
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When the plea alleged a verbal agrecment to pay double
the legal interest, and the evidence went to prove a deduction
made from the sum advanced,—the whole defence was
rejected, as no defence, not in accordance with the plea,
could be gdmitted(a).

*1t not unfrequently happens, that one who has lent money
on mortgage, subsequently makes further advances to the
mortgagor, it being agreed that the property mortgaged shall
be charged with the re-payment of these further advances(?).
“The practice of taking bonds of subsequent date to the
original mortgage, which is thereby rendered liable for the
discharge of the aggregate amount, is far from uncommon,
and has been fully recognized by the Court”(¢). In such
cases, the land will be considered as mortgaged for the aggre-
gate amount of the briginal and subsequent loans. It is,
however, only when it is expressly agreed that the subsequent
loan shall be a further charge upon 'the land, that it will be
treated as such(d).

Loans by wa-y of further charge are not to be dealt with
as transactions perfectly separate from and independent of
the original loan. The accounts on both the original and the
subsequent loan are to be taken on the footing of, the former,
—and this, even although there are special stipulations as to

the latter. Thus, when the original mortgage bond contained

(a) S. D. A, 1853, p. 259,

(b) N, W, P, v. 7, pp. 84, 248, 607 : v. 8, pp, 112, 692 and 726
(c) N. W, P, v. 8, p. 726.
(d) N.W. P, v. 9, p. 465,
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a proviso that the interest should be paid before the principal,
"and the second bond stipulated that thé interest shod be
paid when the mortgage was redeemed, it was held that the
accounts must be taken on the footing of the original mort-
gage(a)- .

When questions as to priority arise, the mortgage will, no
doubt, as to each particular sum, be considered to bear date,
only from the time when that sum was charged on the mort-
gaged lands, and will not, as to the subsequent advances, take
the date of the original mortgage contract.

The only reported case, however, in which the question of
priority seems to have been raised, rather leads to the conclu-
sion,—so far as any conclusion may be drawn from a report
so unsatisfactory,—that a mortgagee for the aggregate of

sums advanced, would be allowed to have precedence, as to

the whole of these sums, over mesne incumbrancers(s). And |

this is perhaps right, where, as apparently in the case just
referred to, the original deed contains a condition against
subsequent alienation of any kind, as any alicnation made in
the face of such a condition has been held to be absolutely
void(c). Butin ordinary cases of further charge on mortgages
without any. such special condition, the only just or equitable
principle seems to be, that each separate sum shall rank from
“the date on whicn it becomes a charge on the lands. Where

there is no want of good faith on the part of either of the

{a) N. W. P. v. 9, p. 465. (b) N, W, P.v. 7, p. 31,
¢) Post, Chap, VII1.

o
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lendet:s, the equity of the one is equal to that of the othtr,
and there is no reasen why the Courts should incline more in *
favor of one than of the other. Nor does the fact of a mort-
gagee’s having a good security for a part of his advance, give
him any additional claim to have his security as to the
reainder enforced, in preference to those who have equally
bond fide lent their mcney on the property pledged.

The further charge ought to be made by a new deed
applicable only to the sum to be charged: and when the origin-
al mortgage deed is thrown aside, and a fresh deed executed,
by which the property is mortgaged for the consolidated sum,
there isedanger of the original mortgage, as well as the further
charge, being held to rank only from the date of the later deed.

This observation, however, is not supported by the case last
referred to. There, the mortgagee took a new mortgage bond /
for the aggregate amount of the sums advanced by him. The :'
zillah judge held that the original deéd was annulled by the
later one, and that the claim of an intermediate incumbrancer
took precedence. But the Court, on appeal, said that this was
not so: the original deed “was superseded, it was true, by the
later one; but up to the time of the later instrument’s execu- -
tion, the previous deed was in full force.” And it was remark- 1
ed that, “the question was, whether the owners ;)f the pro-
perty in dispute were competent to exccute the bond which .

constituted the intermediate incumbrancer’s cause of action”(a). -

(a) NNW P.v,7,p. 84,
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CHAPTER V.

OF THE NECESSITY OF PROVING THE
CONSIDERATION.

o

In all cases where the agreement has not been entered into

f by a deed duly executéd, the Courts, both of Calcutta and of
Agra, are agreed in insisting on satisfactory proof being
adduced, that the consideration which is alleged to have passed
between the parties, actually did pass, and that it did so in the
manner and at the time alleged.

Where, however, the contract has been embodied in a duly
executed deed, great caution is necessary with regard to
recitals or statements of the consideration. The decisions of
the two Courts on this subject, are not unanimous or consis-
tent. It will be useful to consider them in detail, especially as
the consequences which may ensue from the introduction into
deeds, of fa.lse or incorrect statements as to the consideration,

" do not seem to be generally known.

It is, on the whole, better that the consideration which has }
passed, should appear on the face of the deed. But if it does '
50, the real truth of the matter must be stated: and this is a E
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rule, which cannot be disregarded, without incurring the risk
of vitiating the whole instrument.

Regulation IIL of 1793, Section 15(a), prohibits the Courts
from ¢ decreeing the payment of any sum due on a tumus-
sook or bond, unless the bond shall have been proved to have
been executed in the presence of two credible witnesses, or
the payment of the sum demanded on the bond, or some other
valuable consideration for it having been received, shall be
proved to the satisfaction of the Court.”

It will be observed, that this regulation is in its terms pro-
hibitory, rather than mandatory :—that it prohibits the Courts
from cnforcing payment of money due on a bond, unless the
bond has been duly executed, or the consideration is proved
to have been received, but does not positively enact, that
when such due executin, or such payment of consideration,
is established, the obligation in the bond shall be enforced.
It seems that on the principle e.zy.)ressia unius est exclusio
alterius,” the more natural interpretation of the Section is,
that bonds are to be cenforced if either the due exccution or
the consideration is proved, and that it is not mecessary to
prove loth the execution and the consideration. The words
in which the Scetion is expressed, however, are open to both
constructions, and have caused some inconsistency in the
decisions of the Courts.

The Calcutta Court recognise8 no distinction between cases
where there is a deed duly executed, and those where there is

(«) Regulation VIII, of 1805, Section G.
hd H
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not ; in all alike, it requires proof that the consnderaMs
actually been pmd and that it has been paid, in ‘the manner
“stated in the deed if there is a deed, or in the manner alleged
in the pleadings, if there is no deed.

A suit was brought on a mortgage bond, the due execution

-

of which was admitted, but the payment of the consideration
money denied. The zillah judge did not decide the question of
payment, and the case was referred to him, to try this “the
principal point at issuc in the case.” It was remarked by one
of the judges of the Court of appeal; in giving his judgment,
that ¢ the mere execution and registration of a document set-
ting forth the payment of money, are not in themselves con-
clusive evidence of legal payment. There must be other
sufficient proof of payment”(a).

In a case(b), where the question'was fully discussed and
considered, the Court said:—It has been argued that in
cases of this kind, the real issue to be tried is, whether the
signature of the party giving the bond, was affixed in acknow-
ledgment of the consideration money, deliberately and willingly
or not, and that on failure of the defendant to establish afirma-
tively that his signature was obtained under the influence of
force or fraud, decree must pass for the plaintiff. We remark,
that it has become the established practise of our Courts, in
cases of contract, to require satisfactory proof that considera-
tion has actually been received according to the terms of the
contract. It has never been held in our Courts, that a con-

(a) S. D. A. 1850, p. 510. _(b) 8. D, A, 1853, p. 25.
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tract made undor seal of itself imports that there was a
sufficient considerafion for the agreement.” And in another
case,—* It is an established principle of our Courts, that in
claims of this kind, where consideration is denied, the fact of
actual and bond fide payment must be established, before a
decree can pass for the plaintiff"(a).

A suit for foreclosure was dismissed with costs, because it
appeared in evidence that the mortgagor had given, at the time
of making the mortgage, an acknowledgment of payment
in full of a loan of a certain sum, while the plaint of the
mortgagee stated that the mortgage was given, not in con-
sideration of a present advance, but as security for large
arrears of interest then due on an old debt to the mort-
gagee. Proof of a consideration other than that alleged on
behalf of the plaintiff, was declared by the Court to be
inadmissiblegd). .

A mortgage deed containing an acknowledgment of pay-
ment in full to the mortgagor of a certain sum at the time of
executing the deed, was declared null and void as a mortgage
decd, because, when the mortgagee was called on to prove pay-
ment of the consideration, the evidence shewed that the money
was not in fact paid until sometime after the date of the deed,
and was then distributed by the mortgagee ‘to certain third
parties, at the special request of the mortgagor. The Court
said, that the mortgagec’s own ‘evidence disproved the statc-

(a) S, D. A. 1853, p. 837 : and so, p. 310, and 1856, p. 378..
(6) 8. D, A. 1851, p. 648,
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ment in his deed, which contained no allusion to any thing but
a direct payment to the mortgagor, and that it could not
uphold a deed of such a nature. The mortgagee was however
allowed to sue,—but not on the deed,—to recover the sum
actually paid by him, under his engagement with the mort-
gagor(a). c

The rule was certainly very strictly and harshly enforced
in this last case, which is in direct spposition to the practice of
the Agra Courton this point(d). The mortgagee proved that
he had bond fide expended, for the benefit of the mortgagor,
and in the manner pointed out by him, the whole of the money
in consideration of which the mortgage was given. If there
had been no proof that payment was actually made in some
other shape than that alleged in the deed, there would have
been some ground for the decree. Butas there was in fact
a valuable consideration for the bond, it ought to have
been enforced.

On the other hand, the Agra Court recognises a distine-
tion between those contracts which are cvidenced by deeds
duly executed, and those which are not, although it has not
defined with any precision the length to which this distinc-

_tion is to bp carried. A strong inclination is, on the whole,
perceptible in that Court, in favor of duly executed deeds, con-
siderable weight being attached to them, and statements
contained in them being generally not discredited, cxcept on

(@) S. D. A, 1848, p. 747, (b) Post, p. 64.
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convincing evidence. The regulation(a) is construcd* as
making proof of corfsideration unnecessary, as a general rule,
where there is a duly executed deed.

The Judge of Mooradabad reported to the Agra Court,
amongst other things, that a very common practice prevailed
im» the Courts, of requiring proof, not only of the execution of
the bond, but also of the receipt of the consideration by the
obligor,—which scemed to him to be more than the regulation
demanded, or than was at all conducive to the ends of justice.
The Court, in its reply dated the 5th September 1850,
says(b):—* In your 7th para. you speak of an anomaly in the
law, a8 laid down in Clause 3, Section 6, Regulation VIIL of
1805 : but the terms of that enactment, and your own
remarks upon them, shew, that the fault which you impugn,
lics not in the law, but in the mistaken administration of it ;
and itis in your own power to correct any such error, if you
have noticed it in the practice of the Courts subordinate to
you, and thereby to put a stop to the mischief which you
ascribe to its operation.”

Inone case, it was pleaded that.; a deed of sale was void,
because the purchase money was never fully paid. But tho
Court held, that non-payment of a portion of the purchase
money, does not necessarily make a sales inc(;mplete,—tho
deed of sale having been duly executed. It was however

() Regulation VIII. of 1805, Section 6,
(b) No. 1,315, para, 3, 5th Scptember 1850. Report of Seloct Commttce of the
House of Commons on Indian Territories, 18562, Ap. p. 608,
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observed, that deeds may in some cases be avoided by objec-
tions relating to the consideration on which they are founded,
or to the want of consideration, but that generally speaking,
he delivery of the deed evidences the completeness of the
ransaction(a). )

On the same occasion it was remarked, thatin Stephen’s
Commentaries on the Laws of England(5), was to be found a
principle stated, which was applicable to everf state of society.
“ A writing sealed and delivered is supposed to be made
with due deliberation, and to express fully and absolutely the
intention of the party by whom it is executed : he is therefore
bound by its execution whether he received a consideration for
the grant or engagement which it comprises, or not.” The
author from whom the quotation is made continues :—* When-
cver it appears that a deed was obtained by fraud, force, or
other foul practice, or it is proved to be an absolute forgery,
it is not only incapablel of being enforced, but may be
formally set aside by the judgment or decree of a Court of
Judicature.”

. In another case(c) the Court said, it had never been ruled
by them ¢ that it is not matter for inquiry whether the full
purchase money has been paid or not, or that a plaintiff must
necessarily obtain possession of the thing sold, even on irresist-
ible demonstration that complete payment has not been made
provided only that the genuinemess of the deed be established.

(1) N. W, P, v. 5, p, 364. (b) Vol. 1, p. 473, second cdition,
) (©) N, W. P. v. 6, p. 392,
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A power of enquiring into the fact of complete payment or
not, is vested in the' Courts in all cases.” And again, that.
“in suits for possession of land as on absolute sale, it is not
necessary in every case to prove full payment of the consider-
ation, but there is a discretion vested in the Judge to inquire
imto the fact of complete payment, in any case in which it may
appear necessary and just to do so, with a view to his final
decision”(a).

The Judge of the Lower Court, having held that the
defendants, by executing and delivering the deeds sued upon,
had rendered themselves liable for the amount in the deeds
acknov?rledged to have been received, while at the same time
he expressed an opinion that it was probable that the deeds
;erc merely collateral to a mortgage which had never been
completed,—the Colrt said, that the mere fact of the
defendants having executed and dehvered the deeds, would
not justify a decree in favor of the plaintiff, if there were
good reason for supposing that no consideration was received
by them, and that the delivery of the deeds was obtained under
a promise not fulfilled by the plaintiff: and that to hold
otherwise, would afford encouragement to fraud, and be ob-
viously inconsistent with the common principles of jus-
tice(5). ) :

A suit was brought to recover Rs. 200 on a bond. The
plaintiff stated in his plaint, thit the bond was given on account

(@) N.W, P.v. 8, p.99; v, 9, p, 183,
() N, W, P. v, 9, p. 69,
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of & cash payment. The defendant admitted the"bond to be
.authentic, but proved that it was given’ on account of the
mortgage of certain property to him by the plaintiff, who had
failed to complete his part of the agreement, in consequonce of
which the defendant had received no consideration for the
bond. The Court wasof opinion, * that the demand on thke
bond could not be considered independently of the mortgage,
and that the contract on the bond had become void by non-
fulfilment of the conditions of the mortgage,” and gave
judgment for the defendant(a).

So long as a real bond fide consideration is proved, the Agra
Court will enforce a bond, although the consideration ‘differs
from that stated. .

A suit was brought to recover Rupees 725 on a bond
which recited the payment of that sum to the defendant, as
being the consideration for its execution. The Court said,
“ we gather, that althougix in the Judge’s opinion no money,
that is to say ready cash, was actually paid to the defendant
at the time of his making over the bond to the plaintiff, or
afterwards, yet that it was proved to his (the Judge’s) satis-
faction, that the defendant allowed that he duly received
such money, thereby making himself responsible for the
amount mentionéd,” and gave a decree for the plaintiff().
' And in a later case, the defendant pleaded that a balance of
accounts due from him was the tonsideration,—and nota pay-
ent of ready money as stated in the bond. But the Court was

.

(«¢) N.W, P, v. 9, p. 606. (b)) N, W. P. v. 3, p, 250,
s
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of opinion that this was hardly a sufficient reason for dismisfing
the suit; and that the plaintiff should be allowed to recoveron
his bond, although he had not proved his statement literally.(a).
It appears from these authorities, thatthe Agra Court
reserves to itself the right to enter into the question of the
consideration whenever it thinks fit, even where there is no
doubt as to the execution: but that the Court will rest satisfied
with the statements contained in a duly executed deed, unless
there is some special ground for instituting furthei inquiries.
The passage from Stephen’; Commentaries extracted
above(d), probably contains the soundest principle on which
Courts tan act: namely, that when a man has of his own de-

liberate purpose, contracted certain obligations, he will not be,
i

allowed to repudiate his deed on the ground that he acted\

without having receivtd a sufficient consideration; but that

he will not be bound by acts done by him under the influence

of fraud, force or fear. The Calcutta Court however, as has
been seen, positively refuses to recognise any such rule(c).
But though a false recital may prove fatal to the whole secu-
rity, and though a true recital will nqt of itself always be taken
as proof that there was a sufficient consideration for the agree-
ment, still the statements in a deed which has been,apparently
bond fide exccuted by the parties to it, and in’contradiction to
which no very strong evidence is brought forward, will in any )
Court help much to establish thé point to which they refer(d)

(a) N.W. P.v. 5, p. 383 : see Sup. p, 59,
{b) Sup. p. 62, (c) Sup. p. 58 ; S. D. A, 1853, p. 25..
(d) N. W, P.v. 3, p. 364 S. D, A, 1856, pp. 213, 469.
° I
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Where, in a suit for foreclosure, the mortgagor pleaded no
‘.qonside;ation, the ples was rejected, because the deed contained
an acknowledgment by him of the receipt in full of themortgage
money, and he had never before disputed the fact, although
fifteen years had elapsed since the cxecution of the deed(a).

And where the defendant (the borrower) pleaded,'but failed
fully to prove, that the consideration stated in the bond to have
been paid to him, was not in fact so paid, but that certain pros-
pective illegal interest was added to the sum really advan-
ced, the Court gave a decree in favor of the plaintiff.  « The
authenticity of the bond not being denied by the borrower, it
is for him to shew that any part of the amount was cotposed
of prospective illegal interest”(d).

Several persons were joint tenants. Two of them signed a
bond, in order to raisc money to recovera portion of their joint,
estate, held “ in ticca” by a creditor for a former debt. It was
decided that the other joint tenants were also liable on the
bond, though it was not signed by them, as the money raised
by giving the bond, was applied for the joint use and benefit
of all. < Evidence of consideration having been made sever-
ally to each partner, is not required by law. Appellants
(those joint tenants who had not signed the bond) are proved
to have received consideration, the money having been

“appropriated for their benefit and use”(¢).

.

() S. D. A, 1848, p. 660. (5) N. W. P, v. 8, p. 734,
(¢) S. D. A, 1835, p. 264.
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CHAPTER VL

OF THE REGISTRATION OF DEEDS.

No particular ceremony isrequired on the execution of
a deed. *It should be executed.in the presence of two
credible witnesses(a); and if it is* written on several sheets
of paper, and the stamp suitable to the deed is imposed on one
of them, that sheet must bear the seals and signatures of the:
parties and witnesses(d). .

A deed is not void simply because some of those who are
named as parties to it do not sign it, and are not present at its
execution by the others. Insuch a case the deed will, so far as
circamstances admit, be binding on those who execute it, but
it will not affect those who do not(c). ‘

Delivery ofthedeed which evidences the transfer of property
is not a necessary condition to the perfectness of the convey-
ance ; but, generally speaking, delivery evidences the com-’

pleteness of the transaction, afid the non-delivery will ne-

(a) See Supra Chap. v. (b) S. D. A, 1853, p, 965.,
(¢) N. W, P.v. 1}, p, 72,
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cesdarily operate very powerfully to bar the recognition of
'any claim founded upon the deed(a).

In one case, the Court rejected a deed which was produced,
for the first time, long after the date on which it was alleged
to have been executed, obser?ing :— It is not sufficient in
this country, that a deed which diverts real property from the
channel in which it would naturally flow, should be executed
and locked up in a box. There are means of giving unques-
tionable validity to documents, unexpensive and easy of access,
and if parties interested refuse to use them, they cannot be
surprised if the documents are rejected by the Civil Courts”(5).

It is generally to the advantage of all parties cohcerned,
especially of mortgagees, to give as much publicity as possible,
to all contracts regarding land : and they ought to be regis-
tered and to be brought forward on a@ny occasion on which
the rights of parties in the pledged land are under discussion,
—as for example when a settlement is going on(c).

And any collateral or other deed favourable to himself
which the mortgagee may have, should be on all occasions
brought forward by him, along with the mortgage deed.

A mortgagee produéed an ikrarnama alleged to have been
executed three days after the mortgage deed, and containing
terms much mote favourable to him than were those of the deed.

The ikrarnama was rejeeted by the Court, because, when

» .

(a) N. W-P. v, 4, p. 210 seev. 5, p. 364,
(6) N. W. P.v. 5, p. 333, See 8. D, A. 1855, p, 218,
(¢) N.W.P. v, 5 p. 333: v, 8, p. 542,
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application was made by the mortgagee for mutation of nmmes
in the malgoozaree register; the only deed mentioned, or pro=
duced before the collector, was the mortgage deed. And the
Court remarked, that if individuals will not avail themselves
of the simple and obvious means afforded, of giving publicity
to these transactions regarding land, they have only themselves
to blame if the reality of those transactions is doubted when
they are, after a lengthened interval, for the first time declared
to have taken place(a). .

The fact of a deed mot having been registered, creates "“:
presumption against its genuineness, other things being suspi-(
cious(®). On the other hand, a deed which has been registered
and publicly made known at the time of execution, will no#
be set aside except on strong grounds(c).

The registration should be made as soon as possible after
execution, and in the district where the lands lie, to which the
deed refers. Registration in a different district, creates a
presumption against the deed(d).

A deed of mortgage which has been registered, will be
entitled to satisfaction in preference to any other mortgage on
the same property, whether of prior or subsequent date, which
may not have been registered(e). Where there aretwo deeds.
of sale or of mortgage, one registered, tlte other not, that
which is registered has the preference: and it signifies nothig*

'y

(a) N. W, P. v. 8, p. 601,
(b) S. D, A, 1854, p. 529 : 1863, p. 218; N, W. P, v. 10, pp. 290, 608,
(¢) N. W, P. v, 9, p. 481, (d) NNW.P,v.9,p 149,
(e) Act XIX, of 1848,
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*

that®at the date of the execution of the registered deed, the
s'elleg' or mortgagor was not in possession of the premises sold
or mortgaged, and had no rights remaining, having parted
with all his interest in the property, under the prior, but
unregistered deed(a). )

But the act gives preference to registered, over unregistered
deeds, only when the deeds are of the same character; and
therefore, a registcred decd of sale does not take priority ove
an unregistered mortgage deed of earlier date,—nor vice versd
And a subsequent purchaser whose deed is registered, takes

the property subject to a prior mortgage though it be not

(N

registered(d).

The fact of the person who obtains priority of registration
of his deed, having at the time of registering, full notice, or
being aware, of the existence of an earliér but uuarcgistered
deed, does not prevent his deed from having the preference(e).
The authenticity of the r(;gistered deed must be established
to the satisfacticn of the Court, and the Court must decide
the question of authenticity, before deciding which deed
is to have the preference.

Where there were two sales, the first a bond fide one,
but unregistered, the second a fictitious one, but registered, it
was held that the deed recording a sale which never in fact
‘took place, and for which no consideration was paid, could not

(a) N.W,P.v. 8,p.297; 8, D, A, 1853, p, 245,
() S. D, A. 182, p. 987 ; N. W, P. v, 7, p. 124; 8. D, A, 1850, p. 77,
(¢) Act XIX.of 1843, Scc,2; N. W. P.v. G, p. 266; S, D. A. 1853, p. 335.
see conlra, S. D, A, 1847, p, 525,
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be considered ‘ authentic” under the terms of the Act, fnd
that, therefore, its being registered did mot give it priority’
over the other. * There was no sale at all, but a mere pre-
ience. A deed recording a fictitious sale cannot be -considered
authentic : an authentic document must be a record of a real
oreactual transaction, not of a fictitious one™(a).

It is difficult to say what the meaning of the word ¢ authen~
ticity” really is: but it has been distinctly ruled that, under the
Act, a deed is authentic, if it represents any real transaction,
however fraudulent it may be. One judge in giving his decision
in the case last quoted, remarks :—¢ A person who, having
sold hif property, takes money for, and sells that property,
again, and the person with notice of previous sale who purchases;
the property, acts fraudulently, and the sale is a fraudulentl
one. The law however contemplates such sales, and from con-
siderations of policy gives preference to the second deed pro-
vided it be registered. By providing.further that the authen-
ticity of the deed so preferred, must be proved, it cannot meani
to bar its preference if fraudulent. But I am not prepared to'ﬁ
say that a deed which is wholly fictitious, which records a sale
which unever took place, can be considered to be authentic,”

The registrar must inquire into and ascertain thg due execu-
tion of a deed presented to him, before admfitting it to regis~
tration, but he has no right whatever to institute any inquiry

as to the consideration which.has passed. “ The practice of

(a) 5. D, A, 1833, p, 245; N, W, P,v, 9, p. 149,
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making an enquiry into the payment and realisation of the con-
"sideration noted in deeds presented for régistry, is quite irre-
gular, and should be strictly in*ohibited. The registrars of
deeds are required to ascertain the ¢ due execution’ of the
deeds preferred to them, but have no right or power to meddle
with any other points, which it is the province of the eivil
courts to determine™(e). And an acknowledgment of pay-
ment of the consideration, if made before the registrar, is a

mere form, and is no evidence(b).

(a) The Agra Court (No. 803, 19th June 1850) to the Judge of Bareilly. Rep
Sel. Com, on Indian Territories, 1852, Ap, p. 614.
() N. W, P, v.9, p. 183, But see 8. D. A. 1856, p. 469.
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CHAPTER VIL

OF STAMPS, AND THE VALUATION OF SUITS CON-
NECTED WITH MORTGAGES.

1.—Of Stamps on deeds. .
All mortgage deeds ought to be written on stamped paper.
The Stamp Regulations do not alter the operation of the
laws of property, and an unstamped deed passes the same
rights as a stamped one(a). But nnt’iiﬁt is properly stamped,
a deed cannot be used in enforcing the rights passed by it.
By Regulation X. of 1829, Sec. 3, Clause 1, it is cnacted that
“ no deed, instrument or writing executed in any place what-
soever on the continent of India, and relating to the payment
or receipt of any sum of money, Jr to the sale, conveyance,
or transfer of any property, real or personal, being within any
province or place to which this Regulation entendf;, or of any
interest in such property, or relating to any agreement, con-*
tract, obligation, engagement or settlement, intended to have

(a) See 8. D. A. 1853, p. 191. This case, however, scarcely bears out the marginal
note appended to the report of it. .
K
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effeet within any province or place as aforesaid- (snch deed,
Snstrument or writing being of a description chargeable with
stamp duty, under the rules of this or any other Regnlﬁan),
shall be pleaded, given, or admitted in evidence, or otherwise
received or filed in any Court of judicature or other public
office, within the provinces subject to the Presidency of Fort
William, unless the paper, vellam, or other material on whicli
such deed, instrument, or writing may be written, shall be
stamped with the stamp prescribed for such deed, instrument,
or writing,” in Schedule A. annexed to the Regulation.

As therefore, practically speaking, no deed is fully effective
until it has been properly stamped, every deed ought to be
written originally on stamped paper. Itis true that deeds
may often be stamped after execution(a), but this is not always
the case, and when it is, a heavy penalty. must be paid for the
privilege. It is, in every respect safer and better that the
deed should from the first bear the proper stamp.

In article 35 of Schedule A. referred to in the Scction
above set out, it is declared that every deed of mortgage or
conditional sale, kut-kubala, bye-bil-wufa, bhog-banduk, &c.,
with or without possession éiven, of or for any lands, estate or
property, real or personal, intended as a security for money
due, or to ‘be lent thereupon, also every deed or contract
uccompanied with a deposit of title deeds to any property,
when the same may be made as, the security for the payment of

(@) Reg. X, of 1829, See 14.
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money due or lent at the time, is to be charged after the s#me
manner, and at the. same rates, a8 if in lien of such deed of"
mortgage or, the like, a bond had been taken for the sum due
or lent at the time. And by Article 7, the following rates are
declared to be payable on bonds:—

Rs. A.

* If or any sum not exceeding Rs. 25 0 2
Above Rs, 25 and not exceeding 50 0 4
» » 50 " » 100 0 8
» o 100 » 200 1 0
9 » 200 » 300 2 0O
» » 300 » 500 4 O
w o 500 » 1,000 6 0
» » 1,000 2 2,000 10 0

» » 2,000 ” 3,000 16 ©
» 3,000 ¥ 5000 20 0
» 5,000 , 10,000 32 0
9 ) 10,000 » 20,000 40 O
2 » 20,000 " 50,000 64 0
» ” 50,000 » 75,000 70 O
w 75,000 ., 100000 80 0
» ) 1,00,000 » 1,50,000 1600 0
2 » 1,50,000 » 2,00,000- 120 O

» » 2,00,000 9 e 150 0

and a further duty of Rupces 100 for every sum of onc laki:
in excess of the said amount of two lakhs of Rupees,

Deeds of mortgage given as sccurity for the transfer of
Government Securities, or for the payment of an annuity for a
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fixed period, or for the delivery at a future date of any matter
“or thing capable of bemg valued, are charged at the above
rates for the total amount assmed or for the bond fide value(a).

Deeds of mortgage given for the security of annuities for an‘

indefinite period, are charged at the rate of ten times the
annual value of the annuity(d). ' '

When tho total amount secured by a mortgage is unlimited,
the deed may be executed on such stamp as the party may
choose, but the deed is good, only for the amount covered by
the stamp(e)..

Where it is stipulated that the amount secured shall not‘

exceed a certain sam, the deed must bear a stamp correspond-|
ing to the sum limited(d).

When a bond has been already taken for the amount
secured, or when from any other cause, the mortgage shall act
merely as a security collateral to some other transaction already
charged with the ad valorem duty thereupon, the same being
specified in the body of the deed of mortgage, the colla-
teral deed shall be charged with a like stamp to the principal
deed, if that stamp does not exceed eight rupees, which sum
is the mazimym duky on collateral instruments. And so, where
more deeds than one are necessary in order to execute the
mortgage in the mfrmer desired by the parties(e).

(4) Reg. X. of 1829, Schedule (¢) Reg. X. of 1829, Schedule, A.
A, Art, 36, Art. 38,
(b) Tbid, Art. 87, (d) Ibid, Axt, 39.

¢ (€) Ibid, Art, 39, Note: and Art, 10,
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But all such collateral deeds shall specify by their contehts
which other is the principal deed, and that that other is exe- '
cuted and stamped in the manner required. And when of
several deeds or writings, a doubt shall arise as to which % tho
principal, the parties may determine for themselves which
shall be so deemed, and may engross the same on paper stamped
with the proper ad valorem duty(a).

If any instrument or writing be on more than one sheet or
piece of paper, it is sufficient that one sheet shall bear the
stamp, provided that the signature or seals of the parties a.ndl
witnesses be thereupon. This latter proviso will be strictly 3&
anforced: and if the signatures or scals of the parties and
witnesses be not on the sheet bearing the stam;: the deed mi
illegally executed and cannot be received in evidence(d).

The objection, howéver, is a technical one under Regulation
IX. of 1854, and cannot be entertained in appeal when raiscd
there for the first time(c). And if all the names cxcept
that of one witness, without whor the document would have
been equally well cxecuted and attested, be written on the
stamped paper, the mere fact of the name of that one witness
being written nof on the stamped paper will not render the
deed inadmissible(d).

When the mortgage deed contains any matter beyond that
which is incidental to the mortgage, the same duties are pay=

—

(@) Reg X, of 1829, Schedule A, Art. 18, Note,
() 8. D. A. 1803, p, 965 ; 1854, p. 464.

(¢) S. D. A. 1855, p. 335.

(d) N, W, P, v, 9, p. 529.
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able as if the mortgage and other matter had been contained
) in separate instruments,

A suit was brought to recover money ndv:mced on a lease be-
ing gfinted. The document called itself a ticca zur-i-peshgee,”
and apparently was a bond for the sum lent, with interost,
accompanied by an agreement that the mortgagee should held
the lands at an annual rent of Rupees 500, to run on till the
advance was paid off. The deed was stamped as a simple
bond, and the mortgagee sued on it as such, seeking. not to
obtain possession, but only to recover the money lent by him.
It was held, that this instrument required the stamp of a lease,
and that it was not sufficient that it should be stamped as
a bond, theﬂstamp as a simple bond being of smaller value
than that as a lease(a)

The stamp to be imposed on a docundent is the largest appli-!
cable to its natare, not that required by the nature of the suit 5
for example, in the case just quoted, though the instrument,
was sued on as a bond, it still required to bear the stamp of
lease. And from this it may be inferred, that the mere fact
of the parties choosing to give up, or not to enforce, one part
the provisions of a deed, does not affect the general rale as t
the stamp it must bear.

A . mortgage, a zur-i-peshgee lease, contained a covenant
“for payment of the money advanced, on a certain date : it also

<

(a) S. D, A. 1833, p. 269 ; Cir, Ord, of the Board of Customs, 28th April
1852, .
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contained a condition that the lessee and mortgagee shoutd
pay annually, according to the fixed Aists, without fail or excuse,
the rent of Rupees 1,806 to thelessor and mortgagor, and
should appropriate the remainder of the estimated assets, or
Rupees 1,200 and as much more as he could collect,—the mehal
not being redeemsable till, either on the expiry of the prescrib-
ed term, or subsequently, the whole principal sum should be
re-paid. The document was stamped as a conveyance, with a
Rupees 50 stamp, which was less than the duties would have
come te, had it been stamped both as a bond or mortgage, and
as a lease. A suit was brought on it as a bond, for the recovery
of the money advanced. The Court said, * they did not doubt
that the engagement between the parties in this cdke, must be
regarded asincluding two separate contracts,—the one of lease,
for the annual paymentsto the lessor, undor all circumstances,
of Rupees 1,866,—the other of mortgage, as to the enjoyment
by the mortgagee of the residue of tlie rents, after the pay-
ment of the reserved rent of Rupees 1,866, as a security for
the profits or interest on the amount of his money advanced.
Upon fulfilling the conditions of th® lease, the lessee or mort-
gagee would have his right to retain the property with its
remaining profits, as a security for the money lent by him ;
but there was a distinct and certain stipulation of .prior pay=
ment of rent to the lessor (not merely of Government reve-«
nue), before the mortgage lien.could attach to the residue.
The document was not one which, in the case before the Court,
could De broken into parts, if sucha division could in ahy case
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bemade. Each of the two contracts must bear its own appro-
' priate stamp,—or Rupees 40 for the mortgage, and Rupees 12
for the lease, calculated on the rescrved rent of Rupees
1,866. The provisions of the law could not be dispensed
with, merely becanse the two contracts were written on one

paper”(a). And so, in a later case(b). ) o
But if the double matter be immaterial, and can be treated

s mere surplusage, there need be no stamp in respect of it

A suit was bropght for foreclosure, on a deed properly
stamped as a mortgage deed : but it was dismissed by the
lower Court, on the ground that it ought to have had a
second stamp, in respect of a receipt for the consi‘deration{
money which was endorsed upon it. But on appeal it was
held, that such a receipt was mecre surplusage, in no
way affecting the mortgagee’s right, as he might prove pay-
ment of the consideration, by any other evidence he might
have : and that the suit’lay only on the contract of conditional
sale, which bore the adequate stamp(c).

This case scems to shew, that when the further matter is
wholly distinct from that *which is the subject of the suit, a
stamp suitable to the latte(r, is alone necessary.

By Circnlar Order of 31st January 1842, No. 179, which
is still in ‘force» in the North-West Provinces, if a plaintiff
files either as the ground of his claim or in support of it, a

document on plain paper, which ought have been on stamped

(¢) S. D. A. 1853, p. 569. (¥) S. D. A, 1853, p. 942,
(¢) S. D. A. 1838, p. 828.
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paper, he must be nonsunited. The Court has no discretion
in the matter, exoept in very special cases. But the ﬁling'
of an improperly stamped document is no ground of nonsuit.
The only consequence of its not being properly stamped
will be, that if the Court refuses- to allow the plaintiff time
tg ﬂpply.to the Revenue Authorities for the purpose of
having the deed duly stamped, he will have to forego the
;dvantage of making use of the deed as evidence in his

* cause(a). - "

‘When a plaintiff sets out in his plaint a deed which is
collateral to the point at issue in the suit, but which is no part
of the Basis of his cldim, the fact that such deed, though stamp-
ed, is insufficiently stamped, is immaterial. The deed of course !
is inadmissible in evidence until it is properly stamped(a). i‘

Not only is it necessary that documents should bear ;
:
dence, but such stamps must have been imposed,—in the case |

stamps of the proper value, before they can be received insevi-

of a plaintiff, previous to the institution of the suit,—in the caso ;
of a defendant, previous to the filing of the plea, in support of ;
which it is proposed to make use of the document. Stamps
imposed after bringing the suit(d), or putting in the plea(c),
are of no avail for the purposes of that suit or of that '
defence. *

The Courts in the North-West Provinces seem, however,

under the Circular Order which has been referred to, to have

(@) N.W. P. v. 10, p. 459,
(b) S. D. A, 1862, pp. 84, 497, 1082, 1068, ef passim. *
(c) S. D. A. 18562, pp. 41, 996, 1000, e¢ passsm.
. [ ]

L
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exeércised a discretionary power of allowing the plaintiff time to
cg\imply to the Revenue Authorities for the*purpose of having
the proper stamp affixed(a).

But the rule, as stated above, is very rigidly enforced in

_ Bengal. It falls heavily on suitors, as is seen from the large
number of cases reported, in which persons have had judgment
given against them, solely because their documents, although
properly stamped, Tad not been so at a sufficiently early!
date. The sole object of a stamp law, is the ficrease of the
Government Revenue, and it ought, of coutse, to be striétly
enforced : but it certainly appears that the Regulation would
be more fairly construed, and that the interests of the Govern-
ment would be amply provided for, if it were ruled that a
decument shall be properly stamped before it can be received
in evidence, but that no questions shall be asked as to the
date on which it was so stamped.

The value of the sta'mp required on a deed’in which the
money terms are expressed in Sicca Rupees, must be calcu-
lated on the conversion of the Sicca’s into Company’s Rupees(s).
This however was not so at one time(c). '

Sicca Rupecs may be converted into Company’s Rupees,
by allowing 106-10-8 Company’s for 100 Siccas(d). ) _

It has been décided by the Calcutta Court that Act IX of
"1854, has put an end to the right of special appeal on
points arising under the stamyf law, but not otherwise affect-

Sa) C. O.31st Jan, 1842, No. 179 ; N. W. P. v. 10, p. 459. .
(8) S. D. A, 1853, p. 658. (c) Sevestre’s Rep, v. 1, p. 9.
(d) Cons, 2151, 27th April 1838,
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fing the merits of the case as between the parties: and this,
' whether the objectian is taken in the lower Court or not(a). °

This is in direct opposition to the ruling of the Agra Court.
By that Court the error is not treated as a fechnical one, and
Act IX. of 1854 is declared to be inapplicable(?).

A deex_l'which has been declared by the Revenue Authorities
to be properly stamped, must be received as such by the Civil
dourts, without further question(c). )

But the precise extent to which the decisions of the Reve-
nue Authorities are binding on the Civil Courts, cannot be
considered as settled. It has been said that they are con-
clusiveas to the amount of stamp required, but not so, as to
whether a stamp is required at all or not(d). And it has been
held by a majority of three out of five Judges that when
the Suddor Court has.once declared a document inadmissible
for want of a stamp, it will not rescind its judgment, on the
ground that subsequent to its being ‘ passed, the Revenue
Authorities have docided that the deed reqffes no stamp(c).

IL  Of the valuation of suits connccted with mort8ages,i
and the stamps payable on the hringing of such suits. :

Section 17, Regulation X of 1.829 enacts, that *in addi-
tion to the duties chargeable on deeds, instrl.lments and
writings specified in Schedule A, there shall be further levied,

(a) 8. D. A. 1855, pp. 222, 228, 329 ; 1856 p, 523 ; and See p. 469.
(®) N. W. P. v.-10 p, 80. See S. D. A. 1854, p. 529,
(¢) S. D.A. 1852, p. 61; 1855, p. 46,
(d) 8. D. A- 1854, pp. 109, 538.
(e) S. D. A. 1854, p, 638. See S. D. A.1854,p.620; 1855, p>46.
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rafsed, and paid, duties on law papers, viz., petitions of plaint,
* pleadings, and the like, at the rates, and in the manner pre-
scribed in Schedule B.”

In Schedule B, Art. 8, the following rates of duty are
imposed upon petitions of plaint in suits and appeals instituted
in any native court, for the recovery of any sums of money,
or to obtain possession of any interest, matter, or thing.

If the amount or value of the property claimed shall not

exceed ces  ees ‘ese see Rs. 16 Rs. 1 O

Above Rs. 16 not exceeding,, 32 2
2 32 » » 64 ,, 4 O
. 64 »  a 150 ,, 8 0
. 150 » % 300 ,, 16 0
» 300 P 800 ,, 32 0
v 800 s s 1,600 , 50 0
» 1,600  , , 3,000 , 100 0
' 3,% w 5,000 , 150 0

" 5, » s 10,000 , 250 0
» 10,000 » s 15,000 , 350 0
» 15,000 cs s 25000 , 500 0
» 25,000 w s 50000 , 700 0
5 * 50,000 s s 1,00,000 ,, 1,000 0
, 1,00,000 2,000 0

The amount or value of the property claimed, is to be ascer-
tained according to the followi;lg rules.

If the suit is for lands paying revenue to Government, and
not permanently assessed, if they form onc entire mehal, ofa
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specific portion of a mehal with a deﬁned jumma payable to
Government in respect of that portion, the suit is to be valued }
at one year’s jumma(a).

If the lands pay revenue to Government, and have been
assessed in perpetuity, forming an entire mehal or a specific
pertion of a mehal with a defined jumma, a suit brought for
them must be valued at three times the annual jumma of such
mehal, or such specific portion(a).

If the suit is not for a specific portion of .a mehal upon
which portion a definite jumma has been fixed, but for a
definite fractional part of the entire mehal, one jumma being
assessed on the entire mehal, the suit is valued at three times&

" the corresponding fractional part of the entire jumma(b).

If the lands do not pay revenue to Government, the value is
laid at eighteen times® the annual rent(c). )
When the suit is for two or more distinctly assessed mouzas
or mehals, the cause of action being. one and the same, the
value is found by adding together the sums at which each

would be estimated in a separate suit for it(d).

A suit for possession of lands and for mesne profits is
valued, as to the lands, according to the ahove rules, and as to
the mesne profits, at the amount sued for, the aggregate of
these sums being the value of such a suit(e).*

» -

{a) Reg. X. of 1829: Sch. B. Art. ¢ (c) Reg. X. of 1829 ; Sch. B, Art.

8, Note Clause 1. 8, Note Clause 2,
(b) Cons, No. 1340, W. C. 18th (d) Cons. No, 577, 6th November 1850.
May; Cal., C. 17th June, (¢) S. D, A. 1849, p. 130 and see

1842, pp.*4, 213,
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Buits for houses, gardens and other things, real or personal,

* not of the description above provided fors as well as for any

interest in malgoozarec or revenue paying land not capable of

valuation under the above rules, are to be valued at the‘
estimated selling prices of the thing sued for(a).

A suit for the recovery of money due on a bon’d, is to boj
valued according to the estimated selling price of the propert;l
claimed. Therefore, if brought for the whole sum named
in the bond,—or if for a less sum, but the validity of the
bond is questioned and must be determined,—the suit must be
valued at the amount of the whole sum for which the bond
was given. And the main question of the validity of the
bond, cannot be tried in any suit valued at less than the fall
sum covered by thc bond. DButif the only questidn is,
whethier the sum sued for has been :paid or not, and the
validity of the bond is not disputed, the suit is to be valued at
the amount which the plaintiff seeksto recover, not at the
whole sum covered by the bond(?).

The valic of the principal, includes that of any subordinate
right(c). ‘

A mortgagor or mortgagee suing for possession on re
demption or fotecqosure, must lay the - value of the sult}

not at the sume for which the property was mortaaged,@;

“

(a) C, O, 23rd Aug. 1833 ; Sel. Rep. v. 7, p. 19; S. D. A, 1848, p. 613;
Rep. Sum. Cases, 2nd Oct. 1847 ; Reg. X, of 1829, Sch. B, Art. 8. Nofe
Clause 4.

(b) C. ©. 61, 31st August 1832, (¢) Rep. Sum, Cases, 16th March 184G,
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but at the value of the land, estimating it according o
Lhe rules given above. An auction purchaser at an execu-
tion sale; sued to obtain possession, by setting aside as
fraudulent, a mortgage setup by a third party whom he
found in possession as mortgagee. The suit was valued by the
plaintiff at .the annual jumma, with the addition of the money
advanced on the mortgage. The Court held, that the suit
was over-valued, and that it should have been estimated at
the annual jumma only : and it was remarked in giving judg-
ment that Construction No. 957 explains the meaning of Sche-
dule B, Art. 8 to be * that the amount of the stamp shall be
calculatéd on the value of the property, not on the sum for
which the property was mortgaged,” and that the stamp was
to be regulated by the walue of the thing claimed(a).

When the suit is not-for possession absolutely, as on redemp-+
tion or foreclosure, but is for a possession of a limited or i
temporary naturc (as where an usufructuary mortgagee is
kept out by the mortgagor, and sues for possession, the right
of redemption being still subsisting), the suit is tc%e valued, '
not according to the jumma of the lands, but according to the '
estimated value of what the plaintiff sues, for. The jumma
valuation scems to be applicable to those cases only, where the!
rights sued for are of an absolute, or of a proprictary nature.g

A kutkinadar, or farmer, was ousted by his zemindar. He"

afterwards brought a suit to have himself re-established in his

() N. W. P, v. 7, p. 420.
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rights as kutkinadar. The Sudder Court at Agra, after a
reference to that of Calcutta, decided that the plaintiff’s claim
being only for an interest in land during a limited period, the
value must be laid at the estimated value of the injury sus-
tained from dispossession, and that it was not to be assessed
according to the jumma of the land(z). Ina later case, the
Court expressed their opi;lion, that suits for the possession of
mortgaged lands, are analogous to suits for possession of farms.
And in conformity with this ruling, it has been held, that
suits brought to obtain possession of mortgaged lands, must be
estimated at the value of the thing sued for, and that it is incor-
rect to lay the value according to the jumma(?). .

The decision in these cases, it must be observed, is broadly
laid down as applying to * suits for othe possession of mort-
gaged property.” There is however, no doubt that the pos-
session sued for was limited in its extent—possession as farmer
or as mortgagee. As t0 suits for absolute and final possession,
the terms of the Regulation are so clear, as to admit of but
one constfaction,

There was a simple usufructuary mortgage of a ten-annas
share in the offerings made by the worshippers at a temple, the
agreement being that the receipts should be taken in lieu of in-
terest. The montgagees sued to obtain possession as mortgagees

* of the share pledged to them. They valued their claim at 18

L s

(a) . W, P, v. 2, p, 217 ; Cons, No. 702, C, July 27, 1832, and 1101,
C, Aug, 2, 1837,
- (b) N.W, P v, 4, p. 286 ; v, 6, p, 227.
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times the annual proceeds, viewing the birt or right to ‘a
share in the offerings s a rent-free properf?r. This valuation
was wrong : the mortgagees should have taken as their stand-
ard of valuation, the selling price of what they considered
to be their ipi:érest in the property(a).

When a mortgagee sues to recover the money lent by him,
from the mortgagor personally, and also to set aside subsequent
alienations, and to have the mortgaged property brought to
sale in satisfaction of his claim, the amount in which he,
considers himself to be damaged by the acts of the defen-
dants, and which it is th; sole objéct of the suit to recover, is
the sum wWhich should: regulate the valuation of the suit. The
pecuniary consideration paid by any subsequent incumbrancer
against whom the suit is brought, does not affect the question.
Thus, where land was mortgaged for Rupees 19,000 and was
afterwards, contrary to the conditions of the mortgage deed,
leased to third parties for Rupees 10,000: the mortgagee suing to
recover his debt, from the mortgagor personally and by sale of
the property pledged, and to set aside the lease, ikought. to
value his suit at Rupees 19,000, not at Rupees 29,000. And
an opinion was expressed by the Agra Court that a case of this
kind is governed by the principle laid down in Construction
No. 1301, as to the manner in which suits ‘to obtain the
sale of lands in execution of a decree should be‘valued(b).

(a) N. W. P. v, 10, p. 341: Seeclast Clause of Note on Art. 8, Sch. B, Reg. X,
of 1829,
(8) N. W, P, v, 8, p. 341, -
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‘A mortgagee sued to recover money lent by him on a simple
mortgage of certain property. By a supplemental plaint, be
joined as a defendant in the suit, a person who professed to
hold a conditional morfgage of prior date of the same proper-
ty,—the validity of the conditional sale being thus put in issue.
It was held, that the adverse right of the third party in ces-
pect of the alleged conditional mortgage, might be considered,
so far as it affected the plaintiff’s claim, withput altering the
original valuation of the suit, and that it was unnecessary to
include the conditional mortgage, in computing the value ¢o
be put on the suit(e). )

When a suit was brought in the Moonsiff’s Cdurt by a
mortgagee to obtain possession of certain lands on a mortgage
bond, the amount of the bond being Company’s Rupees 2,000,
but the suit was valued at one year’s jumma of the land,
which was Rupees 202,—it was held, that the fact of the
amount of the bond be.ing in excess of Rupees 300, was not of
itself sufficient to place the suit beyond the Moonsiff’s Jjurisdic-
tion, and that it was necessary for the defendant who objected
to the valuation, to show that the present value of the mort-
gage exceeded Rupees 300(3).

So in & suit brought in the Moonsiff’s Court for an instal-:
ment due on‘a money bond. The instalments which had not
yet fallen due amounted to a sum beyond the limits of the

jurisdiction of a Moonsiff, ‘but the instalment sued for was

(a) S D, A. 1855, p. 277: See 1852, p. 8.
(®) N.W. P. v, 4, p. 297.
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jj; within those limits. It was decided that, as the validit} of

f the bond was not disputed, the suit was rightly valued at the'
amountof the inétqlment sued for, and that the Moonsiff had
jurisdiction to try the cause(a).
- Ithas been held by the Calcutta Court(s), overruling previous
wdecisions(c), that in a Court of which the original jurisdiction
is unlimited, overvaluation is not a valid ground for nonsuit,
though if the abjection is taken by the answer, it must be dispos-
ed of. In such a controversy, the decision of the Mofussil
Court would be held to determine the real value of the claim,
and would settle the ordinary course of appeal, the plaintiff, as
a mattef of course, being cast for all costs on the excess valua-
tion, and an appeal would lie as on an interlocutory order, as
laid down in the Circular Order of 2nd February 1849.”

A suit had been overvalued, so that an appeal lay to the
Sudder Court at Agra, instead of to the Zillah Court. The
Court, under the circumstances, and as the irregularity had
not been pleaded by the defendant, disposed of the case on the
merits, though they ¢ might have remitted it after nonsuiting
the plaintiffs, to the tribunal of first instance, for the purpose
of being tried anew, after a correction of the above error” in
the valuation(d). . .

A plaintiff who has undervalued his suit, may, before the
pleadings are completed, correct his mistake by filing a dupli-
cate plaint. But he cannot do so after the pleadings are com-|

(a) N. W. . v. 9, p. 539. (¢) S. D. A. 1854, p. 55.
(b) S. D. A, 1855, p. 232. (d) N. W. P, v. 10, p. 344,
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j)le}ed. In one case the Agra Court ruled that “unless theplain-
Riff shall correct hisundervaluation by means of a duplicate plaint,
filed before completion of the pleadings, the defendant is en-
:'#itled to a nonsuit on producing proof of the undervaluation”(a).

In suits of the nature described in Clause 4 of the note to
Article 8, Schedule B, Regulation X. of 1829, any objectien
to the plaintiff’s valuation of the property sued for, must be
brought forward by the defendant in his answer to the plaint :
and no such objection can be urged, as a matter of right, by
the defendant, at a subsequent stage of the cése, either in the
Court of original jurisdiction, or in appeal. The question
of inferior valuation could not at any time be tried by'the ap-
pellate Court, except upon summary or regular appeal from the
order of the inferior Court on that particular point(2).

But under Act IX. of 1854, the judgment of the lower
Court on a plea of under-valuation cannot be reversed on
appeal. The defect if it exists, is considered a technical one,
and not productive of injury to cither party(c). The appeal,
however, would no doubt lie, if the undervaluation were px:ov-
ed to have been productive of injury.

In cases not coming under Clause 4 of the note to Article 8,
it has been ruled that the Court, whether- of original jurisdic-
tion or appeal, will interfere of its own motion, whenever it

" becomes aware of the improper valuation. In these cases *no

(a) N. W. P. v, 10, pp. 148, 855.
(b) Cir. Or. 161, L. P, 20th Aug., W. P. 3rd Sep. 1841; Sel. Rep. v. 6, p. 68 :
v, 7,pp- 284,286 ; N W, P. v. 4, p. 286: v. 6, p. 227 : v. 8, p. 70: v. 10, p. 143,
() §-D. A, 1854, p. 491: 1855, p. 120: N.W. P, v. 9, p. 585: v. 10, p. 855.
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.

estimate is required, and there is no room for objection to the
amount of estimate, on the part of the defendant. If the
principle of the valuation is wrong, the amount is wrong : no
fact remains to be ascertained as in cases described in Clause 4,
but the Court can pass the final order at once, so soon as the
Qrror is dxscovered The Courts are required to take cogni-
zance of errors of valuation, although the defendant may not
have objected, so far as they can do so without exercising their
judgment as to the accuracy of an estimate. Whether the prin-
ciple of estimate be right or wrong, the Court cannot interfere,
unless it be self-evident, or unless it be proved, after objection
duly utged, that the value of the thing claimed has been under-
stated in the proportion of 10 per cent’(2). The date of this
decision however, is prior to that of Act J. of 1854.

A statement by a defendant in his plea, that the enforcement
of the right claimed by the plaintiff, would involve the future
contingent liability to an extent of loss greater than the estimat-
ed value of the subject of claim, is no plea of under-valuation un-
der the note to Art. 8, Schedule B., Regulation X. of 1829(5).

A plaintiff may if he chooses abandon a portion of his claim, so
as to bring his case within the juri.sdiction of an inferior Court.
But the portion so relinquished is relinquished foy ever(c).

It is not illegal, in order to make up the mecgssary amount,
to file blank stamps with one of less than the full value, dn .
which last alone the plaint is written(d).

(¢) N. W, P. v. 4, p. 286. (b) N. W. P.v. 11, p. 29,
(¢) N. W, P.v, 10, p. 645, and the Circular Orders there referred to.
(d) S. D, A, 1854, p. 426, N



94

CHAPTER VIIL

OF THE RELATIVE ESTATES AND DUTIES OF THE
MORTGAGOR AND THE MORTGAGEE.

ON the cxecution of the Mortgage, the proprietar_;' right |
still remains in the mortgagor, even although the possessory
right may have pagéed to the mortgagee.

Whichever party has possession, whether he be the mort-
gagor, or the mortgagee, is in the position of a trustee : he
is not the absolute owner of the land, but holds it subject to
the rights of the other. The mortgagor must use it as liable ;
to become the property of the mortgagee, and must not§
do any thing that tends to: injure or diminish the security,*
on the strength of which he has received the money of the':
mortgagee.  The mortgagee in possession must, as a mere
trustee for the n‘mrtga.gor, manage the land according to the ;
best of his ability, regulating the expenses carefully, and §
applying all the profits to the satisfaction of his claim. The
mortgagee is in most cases liable to account for his manage-

ment, the mortgagor never is so.
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The mortgagee’s rights are of course always subject to

any lien .or incurtbrance, as a lease or a mortgage, existiné
prior to the date of his security. And he cannot repudiate
engagements binding the land, previously entered into by the
mortgagor(a).
« A mortgagee who is entitled to possession, has generally a
right to have his name registered in the Collector’s books as
mortgagee, in the place of that of the mortgagor : and he has
a right to appear at a revenue settlement as an objector to the
settlement then made, or sometimes, as a claimant of the
settlement. A x

A person admitted to settlement as a shareholder, and who
continues recorded as lumberdar, may sue to recover his
share of tMe produce of the estate, without first bringing a
suit to establish his right to possession. His being so admitted
and recorded, gives him a primd facie title to be heard on the
merits of his claim(3). |

In a pure usufructuary martgage, the mortgagee has from
the first a possessory right: but he never has any thing
more, as the proprietary right remains always in the mort-
gagor. In simple mortgages, no proprietary or possessory
right vests in the mortgagee at all, and he is ot even in a
position which entitles him to appear at a revenue settlement,
either as a claimant, or in, any other capacity(c). In mort-
gages by conditional sale, the proprietary right, and also, the

(2)S.D,A.1849, p. 341 ; N. W. P. v, 8, p. 515: v. 9, pp. 866, 585 ; v. 10, p. 408.
{t) Nu. W. P. v. 10, p. 494, (¢) N. W. P. v. 8, p. 4bsssen
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possbssory, vest in the mortgagee, when the term fixed for the
;-e-payment of the loan has elapsed, and the process of fore-
closure been completed,—but not #ill then(z). .

There was an usufructmary mortgage: and the mort-
gagee having been ousted, sued to recover possession on
the ground of proprietary right; but the Court held, that
his suit would not lie, as he had .no proprietary righfy and
ought to have sued for possession merely as mortgagee(5).
So in a similar case, it was said that * the appellant having
failed to establish his title as absolute purchaser of the
property, his suit should have been dismissed, and the entire
costs of the suit should, agreeably to the established practice,
have been charged to him”(¢).

It is the duty of a mortgagor to take all le8l means to
protect his rights in the property mortgaged by him : and the
mortgagee will be entitled to recover from him,l damages for
any loss he may sustain l;hrough neglect of that duty. .

A mortgage was made by conditional sale, the terms
being, that, if the money was not repaid by a certain date
the land should pass to the mortgagee. Soon after the
execution of the deed, the mortgaged estate was sold nnder
decree, as belonging to a third party. The mortgagor put
forward his claith of right in the execution sale proceed-
ing, but it was overruled, and he never took any further
steps to protect the interests of the mortgagee. The Court

(a) S. D. A. 1849, p. 892. () N. W.P.v.7,p. 5.
P (¢) N.W. P, v. 11, p, 75.
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leld, that it was the duty of the mortgagor to have brc;ugh.t
a suit to establish his right to the land, and that, as he had
not done so, he was personally liable for the mortgage debt,
while otherwise the mortgagee would have had no remedy but
against the estate(a).

* The Government revenue is a charge upon tbe land out
of which it is payable, which takes precedenc¢e of all other
claims, and consequently a mortgage does not in fact pledge
any thing more than the receipts in excess of the revenue
*due in respect of the lands mortgaged. It is, therefore,
primd facie, the duty of the person who is in actual posses-
sion, and registered as proprictor, to pay the Government
revenue(d) : and any loss consequent on the neglect of this
duty, must be borne by him,

Hence, if the property mortgaged by conditional sale
remains in the posses;ion of the mortgagor, and is sold for
arrears of revenue (which has the effect of entirely defeating
the mortgagee’s security), the mortgagee may sue for, and
recover from the mortgagor, the balance duc to him, with
interest,—instead of being lcft to his remedy against the land
alone, as he otherwise would be(c).

So, on the other hand, an usufructuary xhortgagée who, being
in possession of the mortgaged estato, allowed the Gover}xmer.lt
revenue to fall into arrears during his management, in conse-

quence of which the Collector farmed the property for some

(a) S. D, A, 1853, p. 575, (%) S. D. A, 1852, p. 678,
() S. D, 4, 1848, p. 368, YN

° N
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{ime, was held responsible for the profits of the term during
which the Collector was in possession(a). °

And a usufructuary mortgagee has no claim against the;
mortgagor personally, for Government revenue paid by him
while in possession, although such payments will be_credited
to him on adjusting the accounts between them. * The mort>
gagee has no right of separate action for the amount =o paid,
while he remains in possession”(d).

But it is only the revenue which accrues during the time
of his possession, that the mortgagee is bound to pay : all
arrears fallen due before the date of his entry, remain pay-
able by the mortgagor. ) '

A mortgagee being in possession, the Collector came in and
farmed the property, not on account of any fault or misman-
agement on the part of the mortgagee, but for an old balance
of revenue fallen due before the commencement of his interest
as mortgagee. The mortgagee, after a time, came forward and
paid up the azrears, whereupon a farming settlement of ten
years was granted to him by the Collector. It was held, that
the mortgagee was entitled ¢o all the profits during these ten
years, without rendering any account to the mortgagor : that
he was in no lway bound to pay the arrears, and having done so,
must be treated as an entire stranger would have been, under

similar’ circumstances(c). However, the Court expressed a

{¢) N-W.P. v, 8, p.417; See v. 7, p. 7, and Sheodut Singh, v.—28th May 1843.
(b) 3. D. A. 1852, p, 1063 ; See 1848, p. 346, and N, W, P, v, 9, p, 378,
) () NW.P,v.7,p 7.
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doubt whether the Collector acted consistently with the sl;irit.
of Section 4, Regulation IX. of 1825, in admitting the mort-
gagee in possession of the defaulting mehal, to engagements as
‘farmer by the process of transfer. Had the lease been grant-
ed, not to, the mortgagee, but to a stranger, the ousting, though
temporary, would no doubt have given the morigagee a right
to sue the mortgagor for immediate payment of his debt.

If one joint tenant pays the amount of Government revenue
due for all, he can recover from the other joint tenants
the proportions which it was their duty to have paid. And
a mortgagee, being responﬁble for and having paid the
revenue for a whole Talookah, part of which was in possess-
ion of another party, by whom the revenue for that part
should have been paid, can recover the amount he has paid
in excess of his own share, fram the person who has made
default(z).

But where a sharer had paid the Government revenue
for the whole, and the persons-in possession as co-sharers when
the revenue accrued due, were afterwards found, to have been
wrongfully in possession, and the right as joint tenants declared
by a decree of Court to be in certain other pefsons, it was
held, that the latter, who were put in possession under the
decree, were not liable in respect of the revenue which hz&d
been paid for their shares, because they were not in pessession
when it accrued due(d).

(a) N. W, P, v, 10, p. 1, Semble ; but the case is reportod almost umntelliglbly
(5) S, D, A, 1835, p. 14,
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The question has been raised, but does not appea.r' to have
been actually decided, whether, if a' mortgagee in possession
allows the Government revenue to fall into arrear, with a
view to the tand being put up to sale and his becoming him-
self the purchaser of it, and he does in fact so become the
purchaser of it, such 'a purchase is a good and valid one.
From the observations made by the judges in one case(a),
it rather scems”that they did not consider thiat there wonld
be any fraud in such a proceeding. There is, however, but
little doubt that such a purchase cannot be supported. The
encouragement of fraud in any shape, can never be Jjustified
on the ground of public policy:zjand one who, being in posses-
sion as mortgagee or trustee, fm%ldulently obtains the proprie-
tary right, is to be treated as still in the position of trustee, as
regards the person defrauded. )

This very point has more than once come before the
Supreme Court of Calcutta, and by that Court such a pur-
chase is considered highly fraudulent, and the purchaser
declared a trustee for the mortgagor. In one case(d), the
judges expressed their opinion on the subject in the follow-
ing terms :—< We continue to hold the opinion, we expressed
at the heanng, that the revenue laws cannot protect such
a transaction as this last: that a mortgagee in possession

of an estate, and registered as its owner, who properly or

[ A

(a) S.D. A, 1852, p. 892.
() Raja Oojooderam Khan v. Aushootosh Dey and others, Supreme Court, 6th
July 1852.—~Englishman, 8th July 1852 : See also Kelsall v, Frecman,—Englishman,

4th & ebruary 1854,
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improperly suffers that estate to fall into arrear, cannot ‘be
allowed to purchase*it at a Government sale, to the prejudice
of his mortgagor, and so as to acquire an irredeemable interest
in it. Upon such a purchase a Court of Equity on general
principles will fasten a trust, and hold that the mortgagee,
subject to the re-payment of the amount due on the mort-
gage, and of his expenses properly incurred, is a trustee for
the mortgagor.”

Where the agreement is, that the mortgagee shall remain
in possession of the land until the principal and interest are
paid from the profits, the mortgagee is bound to continue in
- possession so long as there is any thing due. to him on the
mortgage: at least, if he canmot shew good cause for not
daing so, he will have no personal claim on the mortgagor
for any part of his debt(a).

The mortgagec in possession must see to the proper manage-
ment of the estate, and will be held responsible for any
waste or actual damage committed or done by him, or for
any deficiency in receipts arising from negligence or miscon-
duct on his part.

A mortgagor is entitled to recover damages from his mort-
gagee (and also from a sub-mortgagee or any other person who
has joined in the act complained of), for injuty caused to the
property by the acts of the mortgagee and others during the
time of their being in possession(é). So, he may recover
damages for waste committed,—as by the improper cutting

(a) S. D, A, 1850, p. 44, () N.W.P, v, 7, p. 486, - un_
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e

don of trees(a). But those only are liable in damages, who
" have been guilty of the grievance for which redress is sought :

and therefore a sub-mortgagee is not linble for dn.mage caused
_before his entry(5). :

It is the duty of the mortgagee in possession to realise
balances due from the cultivators on the estate ; and if these
balances are lost through his negligence, they will be charged
against him in taking the accounts(c). He must pay the
wages of village chowkeedars and putwarees, and all other
regular village expenses; these are altogether independent
of the will of the mortgagee, and payments which he, as
representative of the owner, is compelled by the orders of
Government to make(d). ~

Every mortgagee in possession is bound to keep regular and
accurate accounts of all sums received and expended by him in
the management and preservation of the property, and if he fails
to do so, the Courts make it a rule to lean against him, and

. to resolve all doubtful points in favor of the mortgagor(e).

A mortgagee “of proprietary rights,” may bring a suit
against one who occupieg the lands as cultivator, for rent at
pergunnak’ rates assumed from those paid for similar lands in
the neighbourhood(f).

Tenants sued for arrears of rent will not be made to pay
" interest on those arrears, unless interest on them is stipulated

(¢) NNW.P.v.9,p. 1. (d) N.W.P.v. 7, pp. 248, 477 ; v. 9, p. 871,
(b) N. W, P. v. 7, p. 436. (¢) N. W. P. v. 10, p. 684.
'(,-)-N. W, Pyv. 9, pp. 109, 871, (/) N.W. P.v. 9, p. 637,
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for in the lease, or a written demand for interest is made
before .suit. If it Ims been so demanded, it will be allowed
from the date of demand(a).
- A mortgagee of a share in a joint estate has no such right'
as entitles him to sue for a- partition, even although the-
mortgagor acquiesces in his deing so. * The plaintiff has
founded his claim on the fact that he stands in the same
position ks the mortgagor, and therefore that he is at liberty
to sue for a division of the estate. The Court agree that
in a measure he does stand in the position of the mortgagor,
i e., 80 far as e is entitled to hold the property in the same
manner a8 he received it from the latter: but they consider
that as he has no proprictary right in the estate, he cannot
sue for a division of it, the proprietors being alone the per-
sons contemplated by the law Regulation XIX, of 1814, who
are competent to make such an application.” And in such
a case, the mortgagee seems to be entitled only to possession
as against the mortgagor of the portion of the property mort-
gaged to him, but without disturbance of the title of the
lumberdar and his position thereunder, and without interrup-
tion of the existing fiscal arrangements for the céllection of
the revenue and general management of the estate(5).

A creditor may transfer to any third party a sum of money
due to him, without previous reference to the person indebted,.
and without his consent. The transferee may resort to the

(a) S. D. A. 1834, p. 518. (b)) N. W. P, v. 10, p, 453, and case thege referred to,
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same measures for the recovery of the amount of the debt, as
the original creditor himself might have ‘ad;apted had the trans-
fer not taken place(a). ) '
So there is no legal impediment whatever to the transfer by
a mortgagee of his rights and interests as mortgagee, and his
assignee will have in all respects the same rights and liabilities
as the mortgagee himself had(3). But such a transfer must be
without prejudice to the rights of the mortgagor. The mort-
gagee may put another person in his own position, but he can-
not create a title in a third party, distinct from his own(c).
This last rule was given by the Calcutta Court as one of the
grounds on which it decided that the mortgagee cannot, even
in exercise of a power expressly conferred on him by the
mortgage deed, sell the mortgaged property to a third person
absolutely, on default being made by the mortgagor. As such
a power would not enable the mortgagee himself to become
absolute proprietor of the land, it was held, that for the mort-
gagee to exercise such a power in favor of a third party, was
to create a title distinct from his own, and therefore invalid:
and that, as the mortgagec’s own title was one which might be'
made absolute with the aid of the Courts, but not otherwise,
no higher right than this could be passed by him. The title
passed by the mortgagee, however, when he exercises such
a power, is not in fact his own right, or any parf of it. A
conveyance made by him under the power, is as it were the

}a) N. W. Pgv, 10, p, 474, (0) S. D, A, 1848, p. 580. (c) S. D. A, 1847, p. 354,
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>

direct act of the mortgagor, the mortgagee being only %the
hand by which it is.made(a). )

And the mortgagor may either transfer absolutely, or mort-
gage his remaining interest in lands which he has already
mortgaged, without first redeeming them. The purchaser
og mortga.gee acquires the rights and interests of the mort-
gagor and stands in his place: he takes the property sub-
ject to the lien of the prior mortgagee, the liabilities of
the property not being affected by any subsequent transfer
which the mortgagor can make. And no act of the mort-
gagor,—nothing, in fact, but a revenue sale,—can injure
the mowtgagee’s lien on the land, or on that which repre-
sents the land(5).

A mortgago}, after having hypothecated, or pledged certain
lal;ds by way of simple mortgage, had a settlement mado
which divested him, as proprietor, of all his rights, and
assigned him a malikana allowance in lieu of his claims. It
was contended that not only had the mortgagee no longer any
claim on the land, but that the malikana allowance was not
subject to his lien, But the Court held, that— the thing
pledged was not changed by the proceedings of settlement, so
as to affect the mortgagee’s lien, and ghat the pledge must
be regarded as extending to any interest essentially involved
in, and arising from, the interests possessed in the property”
by the debtor at the time of tho original transactions; and

() Supra. p. 33. (b) 8.D. A.1848, p. 305; 1850,p.77. N.W.P.v. 6,
P 32:v.7,p. 138: v, 9, pp. 371,420 : v, 11, p, 8.
(o]
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thal the malikana right assigned te the mortgagor at the
“settlement, strictly foll within that catégory(a).”

If a first mortgagee obtains a decree against the mortgagor,
and the lands are sold in execution of that decree, but do not
realise more than enough to pay off the first mortgage, the
auction purchaser has a title to the lands free from all incurg-
brances subsequent in date to the first mortgage(b).

The mere purchase of mortgaged property, by a third
party, does mot render him' personally liable for the debt, to
secure which the land was pledged. The lien on the pro-
perty under mortgage continues, and the only effect which
the purchase has on the mortgagee’s position, is thatcit gives
the purchaser, as the mortgagor’s  representative,” the option
of redemption(c).

As all contracts not in themselves illegal will be enfgge-
ed, a mortgagor cannot transfer his interests, in opposition
to an express stipulati'on to the contrary, and a transfer;

made under such circumstances is ipso facte void, or at leash?
voidable(d). ;

An agreement, however, in general terms, as  not to alie—%
nate any of my property until the debt has been pa.id,”—noi
property ifi particulag being mentioned,—does not constitute a

mortgage ; and a bond fide purchase made from the debtor §
“is good and cannot be set aside(e). v

(a) N. W. P, v, 8, p. 669. (¢) N.W.P,v, 8, p, 316,
(b) N. W. P, v. 10, p. 227. (d) N. W. P. v. 8, pp. 316, 341, 669,
(¢) 8. D. A, 1855, p. 853.
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A sale within the forbidden time'by a moxtgagor, of . pto-
perty which he had pledged stipulating that during a certain
period he would not sell his interest in it, was declared void
and cancelled(a).

And where there was a condition, that any alienation of the
property b:y the mortgagor, until-lignidation of the debt secur-
e:l on it, should be illegal, a n’:or%age previous to such liqui-
dation, was held to be null and void(?). _

And so, when property was pledged as a security for the
honesty of the pledgor, and there was a written engagement
by him not to alienate it, by gift, sale, or otherwise, till his
accounts were settled, a sale made previous to such settlement,
was held void as against the original pledgee(c).

And it would seem, that the m(;rtgagee has a right at any
time, on bringing a suit for the purpose, to have such a con-~
veyance set aside by the Courts.

The Agra Court, has laid it down distinctly, that where
there is an express stipulation in a mortgage deed not to alie-
nate the property pledged, a subsequent conveyance of it, by
lease or otherwise, involves a vi?la.tibn of its terms, by
creating a lien which it was the express object of| the stipu-
lation to prevent ; and that the mortgagee in such d case, has
a good cause of action against any one, who is a party to
such violation, and is entitled to a distinct declaration of the”
invalidity of the subsequent conveyance, without reference

» (a) N. W.P. v. 6, p. 3. (0) N. W.P.v.7,p, 614,
() S. D, A, 1848, p. 682, See 1851, p, 482,
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to ‘its consequences on the property, or to its effect upon the
‘ prior mortgage(a). °

| And the same Court has ruled that a suit may be instituted

to set aside, as fraudulent, a deed of sale by which the plaintiff’s

title is put in jeopardy, although he has not actually been

dispossesded under it(?). ‘

There are, however, several cases in which alienations contrg-

©

ry to express contract, have been more leniently, and perhaps
more equitably, dealt with, and considered to be bad, only in
so far as they interfered with the rights of those with whom
the condition not to alienate was made. _
An appeal was admitted, the judge being of opiniomn, that
¢ the condition of the mortgage (viz., that the mortgagor
should not alienate during its continuance), could never be
intended to preclude the mortgagors transferring their 6wn
proprietary right to a third party, subject to the original mort-
gage. Of course, posécssion could not be decreed on such a
transfer, until the full amount duc to the mortgagee was paid
or liquidated from the usufruct.” And this view of the law
was afterwards taken by the full Court and the transfer was
declared te be valid, subject to the mortgagee’s prior lien(c).
And when there was an agreement “ not to give a Feut or
permanent pottah,” and that * if any sale, &c., should be made,
it should be invalid,” it was held, that the mere giving a

(a) N. W. P, v. 8, p, 841 ; v. 10, p. 227.
() N. W. P.v. 9, p. 5175 v. 10, p. 240. "
(¢) S. D, A, 1848, p. 805, So 1854, p, 96.
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mortgage by conditional sale of the land referred to, was® no
infringement of the contract, although if the sale were made
absolute, so as -wholly to alienate the property, there would
then be a violation of the agreement(e).

So, when in a soolenamah there was a stipulation in general
terms, not to alienate the property, a martgage, made in order
to save the estate from permanent alienation, was upheld.
The debt for which it was mortgaged, had been incurred to
save it from being sold for arrears of revenue(b).

An alienation contrary to express agreement cannot be plead-
ed by the alienor, for the purpose of avgiding his own act. The
persot whose interests are prejudiced by alienation, can
alone put in such a plea, or have the transaction set aside(c).

The plaintiffs in a suit, sought to charge certain lands with
rhonies due to them. The lands in question had been mort-
gaged in 1846 to the defendants, and the equity of redemp-
tion sold to them by the mortgaéor in 1850. Prior to the
sale in 1850, a prohibition against the alienation of the lands
in question, was under Section 5, Regulation IL of 1806,
issued at the instance of the plaintiffs. It was held, that the
rights and interests of the mortgagor in the property attached,
as they stood on the date of the issue of the prohibition
against alienation, were liable to be sold by the plaintiffs in
execution of the decree they had obtained for payment of
the debt due to them by the mortgagor(d).

(@) S.D. A, 1851,p.477, () N.W.D.v.6,p.227. () N. W. P.v. 10, p. 510.
(d) 8. D. A, 1856, p. 67. Sec N. W, P. v. 11, p. 1L, ,
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c

Thie fact of there being an existing mortgage over lands, in
o way prevents the rights and interests of, the mortgagor in
them, from being sold by auction in execution of a decree
against him. And an execution creditor should attach those
rights and interests, notwithstanding their being incumbered.
If he does not do so, but remains content with a témporary,
arrangement, such as an assignment of the rents of the estate,
the mortgagor’s rights may be sold, and applied in satisfaction
of the debt of any other decreeholder, who may afterwards
come and attach them.

A judgment credito% instead of attaching the rights of his
debtor as mortgagor of certain property, merely applied+o the
Court for an assignment of the rent payable to the debtor by
the lessees of that property : and these rents were accordingly
paid to him, so long as the lease lasted. Another judgment
creditor had his debtor’s rights as mortgagor put up for sale, in
satisfaction of his decree. It was held, that the first creditor,
having chosen to rest satisfied with another arrangement, and
by his own laches allowed the rights of the mortgagor to get
into the hands of another, ha}d lost his remedy as against those
rights, and that he had no claim, at law or in equity, against
the second judgment creditor, or against the estate which had
so passed into his hands under a legal title(a).

‘But only those rights and interests which remain to the
mortgagor can be sold, and the sale of them in no way affects

the mortgagee or his lien.

(a) N. W. P. v. 8, p. 872,
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A purchaser at an auction sale in execution of a decfee,
is in exactly the same position as-a purchaser by private.
contract. He takes only what the previous possessor has
to give; and his acquisition is subject to all the conditions
and incidents under which it-was held at the date of the
salo to him(a).

A purchaser at an auction sale is entitled to all the rents
due on the date of sale, or falling due afterwards. But he
cannot recover from the former proprietor arrears of revenue
fallen due before the sale, which the purchaser has been
obliged to pay in order to prevent the estate from being sold
by Gowernment(').

An usufructuary mortgage was granted, by way of lease,
two years being the term given for repayment, and there
being also a stipulation that, after the lapse of that time, the
mortgagee might hold on, until his claim was satisfied. \l It was
held, that until the mortgage debt was paid, the mortgagee was
entitled to possession, both before and after the expiry of the
two years, even against a decreeholder(c).

When there was a stipulation, that the mortgage debt should
be paid off on a day named, a sale of the propeTy in execu-
tion of a decree against the mortgagor, in no degree diminish-
ed or affected the lien of the mortgagee, whe was consequently
not entitled to sue the mortgagor personally for the recovery of
the debt, before the day fixed by the contract(d).

(a) N.W. P, v. 9, pp. 899, 559: v, 10, p 662 : v. 11, p. 8.
(B)N.W.P,v.9,p, 844,  (c) Sel, Rep.v. 6,p. 175.  (d) N.W.P.v. 3,p. 209.]



112 OF THE RELATIVE ESTATES AND DUTIES

L

A mortgagee ought not, however, to remain quiet at the
" time of a sale of the mortgagor’s rights and interests, but
should give notice of his lien(a). )

When a mortgagee comes forward, objecting to an auction™
sale, on account of his prior lien on the land, the existence of
his claim should, time permitting it, be made.known by the
atictioncer to the bidders. But, as nothing is guaranteed to
the purchasers at such sales, beyond the right and interest of
the mortgagor, whatsoever that may be, no summary investi-
gation is to be made into the claim of the mortgagee(d).

It is the duty of a mortgagor who has covenanted to put
the mortgagee into possession, to do so at once, and towsecure
his quict enjoyrhent of possession during the term agreed
upon. And a mortgagor who refuses, or is unable, to giveo
and to secure possession to an usufructuary mortgagee, ren-
ders himself liable to an immediate action for recovery of the
money advanced, with interest. This has been ruled by the
Privy Council, confirming a decree of the Caleutta Court.

There was an usufructuary conditional sale: the mortgage
money was not repayable until the lapse of twenty years, but
the mortgagee was to have possession from the date of the
mortgage. 'Possession was withheld, and the mortgagee sued
to recover the money lent by him. It was held that the
ortgagee was entitled to recover, at once and without wait-
ing till the end of the twenty years(c). )

(@) N.W. . v. 5,p. 3, ~ (b) Cir. Or. 106, 4th Sept. 1840; 205, 10th June 1842.
() Sel. Rep. v. 7, p. 47, and Moory's Indian Ap. Cases, v. 4, p. 411.

Y
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A mortgage by way of lease was granted, the condifion
being, that the farm, should continue in force until the moncy
was repaid. Previous to payment, the mortgagor ejected the
mortgagee: and the Court held that the latter might sue the
mortgagor for the money, and was not restricted to & suit for
pqssession.. The mortgagor having committed a breach of
contract, could not enforce fulfilment from the mortgagee of
what was to be performed on his part(a).

In a case, which has been already referred to, of mort-
gage by conditional sale, the mortgaged lands were, prior to
the date at which the loan was repayable, sold under decree,
as belomging to a third party. -The mortgagor unsuccess-
fully asserted his rights in the summary sale proccedings,
but took no further steps to protect the mortgagee. It
was decided, that as the mortgagor had neglected the duty
which lay upon him of preserving his rights for the mort-
gagee, the latter was entjtled to suc to recover the money
he had advanced, and was not bound to enforce his claiin
against the land(s).

When the agreewent was, that the n;xortgagee should be
put in possession, and repay himself from the usufruct, and
‘the mortgagor prevented his getting possession, and evaded
having his name registered in the Collector’s books, this was
held to entitle the mortgagee to sue for his money instead of

for possession(c).

(a) S.D. A, 1852, p. 193 : 1858, p. 69. (), 8. D. A. 1858, p. 575,
(¢) N. W. P, v, 8, p. 28G.
1)
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fn another case the Court delivered the following judgment :
—< The deed of mortgage is of the nature of mortgage, with
possession, being redeemable at any time, and the original
mortgagee’s possession having been disturbed by the sct of
the mortgagors which introduced the auctlon purchaser in
their place, such act amounted to a wxongful dmpossessmn,
and fully justified the mortgagee in bringing his suit for
the amount of mortgage debt, it having been repe:atedly
held that when the mortgagor has committed a breach of
contract, he cannot claim fulfilment by the mortgagee of
what was to be performed on his part.” What the terms
of the mortgage contract in this case-were, does nof exactly
appear from the report. Bat it seems to have been simple
usufructuary mortgage, for in another part of the judgment
of the Court, it is said that the decree passed in favor of the
mortgagee (for repayment of the mortgage debt) “does not
carry a title to possession of tho mortgaged property, but
only a litle to bring to sale the mortgagor’s rights and inter-
ests in the estate whatever they may be. A declaration will
suffice, that in execution the decreeholder will have liberty
of bringing to sale those interests only which are mortgag-
cd to him”(a).

But if it is'the expressed intention of the parties, that the
) land, and the land only, shall be the source from which the
mortgagee is in any event to be paid, he must bring his suit

for possession, in tlic first instance.

(¢) N, W. P.v. 11, p. 115,
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The terms of a mortgage deed were, that the surplus p'ro- .
ceeds of a certain ¢alookah should be applied to the extin-
guishment of the mortgage debt, « and that in the event of
the non-fulfilment of this condition, the mortgagee might sue
to obtain possession of the estate.” It was held that the mort-
gagee could only avail himself of the remedy expressly pro-
vided for him in his deed, and must sue for possession(a).

By the terms of the mortgage deed, the mortgagee, who
was put in possession, was to keep a certain portion of the
yearly usufruct, in lieu of interest, and this he was to con-
tinue to do, until the mortgagors came forward and paid off
the prncipal in one sum. The mortgagee, after being in
possession some years, voluntarily gave it up, and brought a
suit on his mortgage deed, for principal and interest. It was
decided, that so long as he received the specified sum from
the usufruct, he had no right to complain, or to ask for his
principal, until such time as the mortgagor chose to pay it
off. It was, however, also held, that if he had been dispos-
sessed while any thing was yet due to him on the martgage,
he would have had a right to clgim to be restored to the
estate, or to sue without further delay for a cash payment,
svhichever he preferred(d).

There was apparently a pure usufructuaty mortgage, the
agreement being that the mortgagee should have possessio;l
until payment: but the mofey was not paid, nor did the
mortgagee get possession. He therefore brought a suit for

(6) N. W. P.v. 3, p, 18. (» N.W.P,v.3,p. 331
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pofsession, and for the interest of his money during the time
"he had been kept out. The Court held, that the conditions of
the deed shewed that the mode of payment selected by the
parties, and stipulated for, was payment€rom the usufruct, and
that the mortgagee’s claim for interest was not in accordance
with the terms of the deed, and must be rejected(a). .

The question was raised whether a mortgagee by usufruc-
tuary conditional sale, who had never got possession of the
property, could foreclose the mortgage, he having refused to
accept a tender of the principal sum due, on the ground that
he was also entitled to interest, for the time during which the
usufruct was withheld from him. The Court expressed an
opinion, “that if he did not obtain the possession stipulated
for, it was open to him to bring a suit to enforce fulfilment
of the contract, but he was not at liberty to forego this right,
and to demand interest in lieu thereof, contrary to the express
terms of the contract”(bj.

In likc manner any deviation by the mortgagee from the
terms bf his contract, entitles the mortgagor at any time to
have it cancelled and to pay off his debt.

A mortgage agreement, an usufructuary conditional sale,
provided that certain arable and orchard lands, portion of
the mortgaged property, should continue in the possessién of
the mortgagor. The mortgagee, during the continuance of
the mortgage term, took possession of some of the reserved
orchard lands. It was held that this was such a breach as

(@) N.W. P, v, 3, p. 211, (b) N. W. P. v, 8, p. 441,
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entitled the mortgagor at once, and without waiting for %he

day of payment originally agreed on to cancel the mortgage”
contract, and recover possession of the whole mortgaged pro-

perty, on paying iz Court the full amount of the loan.

And his right to do so, is not affected by the fact that it is

rot expre;sly given to him by the mortgage deed(a).

There are several cases which are remarkable as showing,
that a mortgage may be in abeyance for a time, without its
validity being affected. ‘

Thus, where the mortgage is of an usufructuary nature,
and the Collector comes in and farms the land, not on account
of any*fault or mismanagement on the part of the mortgagee,
the mortgage is, as respects the land, in abeyance during the
Collector’s possession, but will revive in full force, when he
gives it up again(d).

So if a mortgagee purchases the remaining rights of the
mortgagor, and his purchase is set aside on the ground of the
mortgagor having previously disposed of those rights, the

mortgagec’s title s mortgagee will revive in full force(c).

(@) N. W. P. v. 10, p. 223.
(b)) N. W. P.v. 7, p.7;v.8,p. 69; v. 10, p. 553.
(¢) N, W, P.v. 9, p. 183.
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CHAPTER IX.

OF REDEMPTION.

THE mortgagor, his heirs, and assignees to whom he has
transferred his whole interest, are entitled to redeem a mort-
gage. But the right to do so, exists only up to the time of
the lands being sold under decree of Court in satisfaction of
the mortgagee’s claim, or, where the mortgage is by way of
conditional sale, until the lapse of one year from the date of
issue of a notice from the.mortgagee, calling on the mortgagor
or his representative to pay off the debt, or Yo be foreclosed,
And redeniption can never take place, until a sum equal to
the amount of the principal monies advanced, with interest at
12 per cent., or at any otlfer rate that may have been stipu-
lated for, has been received by, or tendered to the mortgagee.
If the contract was entered into before Act XXVIIL of 1855,
came into force, it is not necessary to pay or tender interest
at a higher rate than 12 per cent. per annum.

The payment to the mortgagee of what is due to him,
must come either from the usufruct of the property pledged, or

from some of those persons in whom the right of redemption



OF REDEMPTION. 119

is vested : for the interest of the mortgagee in the land, is
inferior only to tha$ of the mortgagor and his representatives,
and if théy do not redeem, the mortgagee need not allow any
one else to do so.

A mortgagee, therefore, is not bound to receive payment
..of the sum due to him, or to relinquish his lien, without'
having proof that the party offering to redeem is entitled to i
insist upon his right to do so. And he may put any one who
claims the right, to proof of his title, not being obliged to give
up his mortgage tenure to a stranger. . Thus, a person claim-
ing to redcem on the ground of inheritance from the mortga-
gor; 1fust prove that he really is the¢ heir of the mortgagor,
before he can succeed in his suit(a). |

And if the mortgagee rejects the tender of one not entitled
to redeem, the mortgagor cannot afterwards claim any benefit
from such tender, unless it was expressly made on his account.

A creditor having obtained a decree against his debtor,
wished to put it in force by attaching and selling certain lands
belonging to the latter. But the lands were in the possession
of a mortgagee by conditional sale, and could not be attached.
The decreeholder then deposited in Court, what was due on
the mortgage, and brought a suit for redemption, in which he
was unsuccessful, as it was held that he had no title to'redeem.
The mortgagor himself afterwards brought a suit for redemp-
tion, on the ground that the right to redeem (which would

otherwise have been barred), had been kept alive by the moncy

(&) N.W.P.v. 7, p. 45.
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s

ha¥ing been tendered by the decreeholder. The Court was of
" opinion, that the money so deposited, could not he considered to
be the monegof the mortgagor, it not having been deposited on
¢ his account, @ for his benefit in any wé}g It was not deposii;-
ed with a view to save his estate froin the conditional sale, but
with the view of bringing it to an absolute sale by pzlblic aucs
tion, in satisfaction of the claims of the depositing party(a).

In this case however, the deposit, if it had been made in
the mortgagor’s name, or with his consent, would have been
good, both as entitling the creditor to redeom, and as keeping
alive the right of the ;nortgagor himself to do so. It would
then have been the act of the mortgagor himself. «

Persons to whom the mortgagor has transferred his whole
interest, that is to say, purchasers out and out, of his equi-
ty of redemption, are entitled to redeem(?). It was, however,
apparently not so held formerly(c).

But it is a matter of some uncertainty whether a subse-
quent mortgagee is entitled to redeem.

Asregards simple m;)rtga.gcs, the question seems to have been
but once discussed, and it was then decided that a mortgagee
by conditional sale could redeem one who had a pnor simple
mortgage of the same property(d). And this decision does not

violate any principle or supposed principle. For in a simple

(@) Sel. Rep. v. 8, p. b4. .
() S.D. A. 1853, p, 859. N. W. P.v. 9, pp. 87}, 421. In N. W. P, v. 8, pp.
181,816: v. 9, p. 1: v. 10, p. 61, the right of the purchaser of the equity of redemp-
tion is tacitly admitted. So in S. D. A. 1854, p. 1.
(¢) . D. A. 1847, p. 499. N. W, P. v. 6, p. 210,
(d) S.D. A. 1848, p. 805.
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mortgage, the mortgagee never Mas any right in the land
pledged, further then that he may have it sold in order to
realize what is due to him; the only thing that he contracts
for when ho lends his money, is, that it shall be paid back with
interest ; if it-is so, he gets all that he ever contracted for,
and he is not prejudiced by the fact that the money he re-
ceives, comes from the hand of a subsequent mortgagee, and not
from the mortgagor himself direct.

In the case of mortgages by conditional sale the opinion
of the Courts seems to be that a subsequent mortgagee has
no right of redemption. It has been expressly so decided
by the Agra Court in one case, where in giving judgment it
was said, that « the parties to a mortgage contract are mutually
bound by their engagements to eack other ; and as the first
moxl-tgagee’s contract was with his mortgagor, and with him
only, or with his legal representati\:es, in which light the
second mortgagee cannot be viewed, it is not competent to any
third party to claim, or to the Courts to compel, a surrender of
the tenure in whole or pé.rt, for which_the first mortgagee is
only answerable to the persons fromg whom he received it, by
payment of the amount of* the mortgage loan., It equally fol-
lows, that the mortgagor is not at liberty to devolve the right of
redemption to a third person, not a legal repreSentative™(a).

The Calcutta Court appears to have comc.indirect]y to the
game conclusion, in a case in which the question was, who

was “ legal representative” of the mortgagor, so as to entitle

(4) N. W. P. v. 8, p. 304,
Q
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him to be served with notice of foreclosure. The Regulations
| generally mention only * the borrower” as having the right-
to redeem. But Regulation XVII. of 1806, Section 7, lays
down what. will, in cases-of conditional sale, “ entitle the
mortgagor and owner of the pledged property or his legal

?

representative to the redemption of the property;” and Sec-
tion 8 requires a year’s notice to be given to * the mortgagor
or his legal representative” before foreclosure can take place.
The Court declared that no one was entitled to notice except
¢ the mortgagor er his legal representative, that is, the mort-
gagor and the successor to and representative of, his legal
estate.  The notice is of long date and gives ample oppor-
tunity to all parties interested in barring a foreclosure to pay
up the claim, with its due interest, of the mortgagee taking
out the process: and the construction contended for, namely,
that a second mortgagee is to be comprehended within the
term legal rcprescntativc'for the purpose of the notice, is forced
and inconsistent with the ordinary and plain meaning of the
words,” and long established practice(a). It will be observed,
that this case goes no further than to decide that a second
mortgagee is not the mortgagor’s legal representative, for the
purposes of the notice, that is to say, under Section 8. But
if he is not his’legal representative under Section 8, there is
no ground on which it ean be said that he s his legal represen-
tative under Scction 7. The two sections stand together; the

words “legal representative” occur in both ; and there is no

(a) S. D. A. 1853, p. 859.
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appearance of any intention to use them in two different senses.
In the absence of sueh intention, the words eught to be inter-
preted alike in both sections.

That a subsequent mortgagee should not have the right
of redeeming a prior m_g‘_tgggee by conditional sale, if such

isereally the case, is a most peculiar feature in the law of
mortgages. It is in direct opposition to the principle which
is the basis of the rule, that a purchaser of the mortga-
gor’s whole interest, has the same right of redemption that
his vendor had.. The estates of a mortgagee and of an
absolute purchaser are alike, only that of the former is sub-
ject to e divested on the happening of certain events. A
mortgagee is, in fact, the purchaser of the rights of the
mortgagor : he buys them, but gives the mortgagor the
chance of re-purchasing within a certain period. In Eng-
land and in America, it has always. b(_a.cn held, that every
person being a subsequent incumbrancer, or having a legal or
equitable lien on premises already subject to a mortgage, may
insist on a right to redecm, on payment of the principal, inter-
est, and costs, due to the party redecemed, he who redeems,
being himself liable to be redeemed by those below him(a).

The refusal in the Courts here to recognise the right of a
subsequent incumbrancer to redeem a prior orie, has probably
arisen from the principle beinglost sight of, that the mortgage is
mercly a security for the debt, and collateral to it, and that if

. (a) Spence’s Equity Jurisprudence, v. 2, p. 665 : Story's Equity Plealling, ss. 183,
186, pp. 231, 2.
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the debt is paid by one who has an equity over the land, the
mortgagee has got all that he had a right to, or that it was
ever intended he should have. The transaction is treated
by the Courts as one of absolute purchase to take effect
on a certain day, but liable to become void in_the event
of payment by the mortgagor before that day. It is -in
fact dealt with, as it was in olden times by the English
Courts, before the present system of -equity sprungf
up. The terms of the contract are followed literally, and}
as they contain no agrecment for the re-payment to the mort-
gagce of the money advanced by him, it is considered that he
looks to be repaid by getting possession of the property bledged,
and by that alone, and that he is entitled to that possession,
except in the one event of the mortgagor paying him off
strictly in the mode agreed upon.

A third party to whom the right has been expressly reserv-
ed in the mortgage deed, is entitled to redeem, as the mort-
gagor himself might have done(a). And it appears doubtful
whether or not, on the right so reserved being exercised, the
property will pass absolutely from the mortgagor to the
person so redeeming, or whether the latter will be treated
merely as a trustee for the mortgagor(d).

But a person may by his own acts deprive himself of his
‘right to redeem. A mortgagor presented a petition in Court,
stating his inability to pay off his debt, and that he had put

¢ {a¢) N, W, P. v, 3, p. 187,
(b) Nee Spence’s Equity Jurisprudence, v. 2, p. 664.

[
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the mortgagee in possession as on foreelosure. The Court
scoms to have beem of opinion, that he was estopped by this
proceeding, from afterwards redeeming ; but that™mless deli-
very of possession to the mortgagee were proved, there was
nothing in what had passed, to bar the right of one claiming
tmder an absolute purchase from the mortgagor(a).

A mortgagor is not entitled to redeem any portion of the
property pledged without the whole debt leing paid off. A
mortgage transaction is ome and indivisible, and the mort-
gagee has a lien over the whole estate, until the whole sumn
advanced, with interest, has been re-paid.

Fout villages were together mortgaged for a certain sum :
the interest of the mortgagor in two of them was afterwards
sold, and the purchaser sued to redeem these two, on payment
of what he considered to be the proportion of the advance
secured upon them. It was held, that the charge on the
four villages could not be broken up, and that the mort-
gagee had a licn on the two, as on the four, for the whole
mortgdage debt(b).

A single deed of mortgage, in security for an advance of
rupees 2,000, was executed for two mouzas, each bearing a
separate jumma. The mortgagor then applied to the reve-
nue office for change of registry on behalf of the mortgagee,
representing each mouza to have been pledged for Companyfs
rupees 1,000. Separate applications were necessary for each

mouza, by reason of their bearing separate jummas in the

(a) S. D, A, 1819, p. 311, (b) S. D, A. 1851, p. 288,
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.boo.ks. A few days afterwards, the mortgagee applied for
registration in the usual form, making mo mention of there
being any Separate advance or lien on each mouza. The
Collector, however, issued the usual notification in conformity
with the specification of the mortgagor. But the Court, never-
theless, held that as the deed conveyed a lien on both mouza$
for the entire loan, neither of them could be redeemed with~
out payment of the whole of that debt(a).”

These seem to be the latest decisions to be found on this
point, and are apparently sound and good(d). There is, how-
ever, a case reported, which is directly opposed to them.

A mortgagor having left two heirs, each entitled tb suc-
ceed to one-half of his ancestor’s rights, one of these heirs
was declared to have the power to redeem half of the pro-
perty pledged, on paying half of the balance due in respect
of the mortgage debt(c). There can be no doubt, that this
decision is quite wrong. According to the principle on
which it js based, if the right of the morgagor became split
up, and vested in twenty different persons, each of them
would be entitled to comg forward and sue to redeem the
twentieth part of the property, on paying. the twentieth
part of the debt due; a system which would expose mort-
gagees to endless annoyance and litigation, and is quite
opposed to the principles on which mortgage agreements
are founded.

(@) N. W. P. v. 8, p. 478.
(b) See Spence's Equity Jurispradence, v. 2, p. 666.  (¢) Secl. Rep. v. 4, p. 32,
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A mortgagor may redeem part of the property p]edgéd,
if the debt for which the whole was mortgaged has been
satisfied,

Two mouzahs were mortgaged as security for one sum, and
the eq.uity.of redemption in one of these mouzahs was after~
wards sold. The purchaser was held to be entiﬁled to sue to
rodeem the mouzah he had bought, on the ground that the
whole mortgage debt had been paid off from the usufruct of*
the two: and this, although the other mouzah had several
years before been sold by the mortgagor to the mortgagee(a).

Where the mortgage deed had been executed by a minor
and by®his mother, who joined as guardian although the fact
of her joining in that capacity did not appear on the deed, it
was held that the.son, on coming of age, could sue alone to
redeem, without making his mother a defendant().

When two or more persons, being co-sharers, join in mak-
ing a common mortgage, any one of them may redecemn the
property mortgaged, on payment of the whole sum due.
And so may the purchaser of the rights of one of several

such mortgagors(c).

. o

#
But on the principle already observed, as to the indivisibi-

lity of a mortgage debt, no one or more of several common
mortgagors, nor the purchaser from any of them, is entitled
to redeem until the whole mortgage debt is paid. The mort-

gagor who comes forward and redeemns, obtains possession of

(a) N. W. P.v. 10, p. 51. (h) N. W. P.v. 9, p. 525,
{¢) N. W. P. v. 6, p. 328 : v, 1, p. 81, and tho cases in note (4) in next page:
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' the whole property, leaving it to the co-mortgagors who do
not join in redeeming, to recover theirshares from him, on
paying their proportion of the mortgage debt, and of the
expenses incurred in redeeming(a), .

The joint mortgagors who redeem, have a lien on the pro-
perty- for the costs they have incurred in redeeming aiftl
getting possession. And there is no need for them to institute
a suit to establish that lien(d),

Where a sharer in property mortgages not only his own
share, but that of his co-sharer without his consent, the latter
should sue to have the mortgage set aside, so far as it regards
his share. He ought not to sue to redeem, for by so dSing he
admits that there is a valid mortgage of his share(c). .

But although when a mortgage of-an entire estate has becn
exccuted by several proprietors in one and the same transac-
tion, an action by-one proprietor to redeem his own peculiar
share on paying his pt"oportion of the loan, will, generally,
not lie, yet, it is said, this rule is not without exception, and
cascs may occur, in which for special reasons, its enforcement
may not be considered proper. And therefore, it has been
held tlxat this objection must be specially pleaded by the
mortgagec in the first instance, and will not be entertained if
not advanced until the case is in appeal, as the Courts will
not take up an objection suo motu, except when it appears on
the face of the proceedings that some positive law has been

(¢) Secl. Rep. v. 3,p. 139; v. 7, p. 53. N. W, P.v. 8, pp. 481, 518; v. 9, pp. 523,
543 ; v. 10, p. 378 ; v. 11, p, 77.
() N. W, D.v, 11, p, 77, (¢) N.W.P.v. 9, p. 543,



OF REDEMPTION. _ 129

infringed, in which case, and in which alone, it is‘their d:.xty_
to interfer;(a)

But the rule, that one of several common mortgagors may
redeem the whole bstate, and that he cannot redeem his own
share onl;g, does not apply, when it appears clearly on the
face of the mortgage deed, that the mortgagors have each
of them separate and distinct shares in the mortgage(d).
In such a case, they have mo claim on the mortgagee,’
beyond the interests which they have themselves record-
ed, and it would seem, that each mortgagor must redeem
his own share, and that there can be no success in a suit
to redeem the whole property, unless all the parties to the’
contract join in it.

A mortgage contract was entered into by certain persons
in their own names, but in reality on behalf of, and as repre-
senting, the proprietary community of which they were the
headmen. The names and shares of the rcal proprietors in
the mortgage, were afterwards, with the consent of the head-
men whose names appeared in the deed, and of the mort-
gagee, recorded in the administration paper of the settlement.
The Court held, that any one of those so recorded as the real
mortgagors, would have been entitled $o redeem. the whole,
had it not been that the shares and rights ‘of each were so
distinctly defined as to limit the title of each, to the -share
registered as belonging to him(c).

(a) N. W, P.v. 8, p. 591. See Cir. Ord., 13th September 1843,
(b) N. W, P.v.5,p. 220; v. 9, p. 543; v. 10, p. 878,
(¢) N. W, P.v. 5, p. 22, See Sel. Rep. v. 7, p. 53.

i R
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From the Jjudgment of the Court in this case, it may be
inferred, that one who, though not the nominal, is the real
mortgagor, -and- has been once recognised as such by the
mortgagee, is entitled to redeem, without the co-operation of
the nominal mortgagor,—that the cestuique trust can redeem
without the assistance of his trustee. .

There can be no redemption after foreclosure has taken
place, for on foreclosure all the rights which the mortga-~
gor had in the property plédged cease. And a suit for
redemption instituted after foreclosure has been complet-
ed, must fail, except when the foreclosure suit is success-
fully impeached, on some of the grounds on which the
Courts will set aside their own judgments,—that is to say,
as a general rule, the discovery of new matter, fraud, or
manifest error.

A mortgagee executed an agreement, to the effect that
if the mortgagor would consent to his obtaining a decree
for foreclosure, he would afterwards restore the estate to
him, on certain conditions. He then brought a forelosure
suit, and the mortgagor allowed a decree to pass in his
favor. But the mortgagor afterwards instituted a suit to
redeem, as the mortgagee refused to fulfil his contract.
The Court held that his suit must be dismissed. *IF the
mortga.gor were minded to enforce any agreement whatever
with respect to his property, it was indispensably. neces-
sary that he should have done so, before suffering the pro-
perty to pass absolutely away from him. Having suppress-
ed his agreement during the suit for foreclosure, he is not
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in a position to prefer any legal or equitable claim to berefit
therefrom”( a). - i : '

It may happen, that a mortgagee in possession, may be
entitled to possession in more characters than one,—that he
has some other title, as well as that of mortgagee. In such a
ease a suit for redemption will not lie.

A sum of money having been udv?.nced for the payment of
arrears of Government revenue due on a certain puttee, the
lender was put in possession for five years as mortgagee, At
the end of that period, a further sum was due for arrears,
which the mortgagee paid up, obtaining a further mortgage
for tes years. About the time 4vhen this second lease was
granted, the Revenue officers were making a new settlement
of the district, and they made it in respect of the mortgag-
ed puttee, with the mortgagee, and not with the mortgagor,
the scttlement being renewed with the mortgagee as farmer
of the puttee for twenty years. A.suit for redemption and
recovery of possession, was brought by the mortgagor, at the
date named as the end of the sccond lease, but it was held,
that as the mortgagee then claimed, not as mortgagee, but
as farmer under the settlement, a suit for redemption would
not lie, until the termination of Pis farm: the settlement, if
bad, must first be set aside(). .

So, A holding at the time a farming lease from the .Goverr;-
ment, of B’s lands, advanced a sum of money to him, and

received in security for the debt, a mortgage of the same

(@) N. W, P.v, b, p. 204, (b) N. W. P. v. 6, p. 176.
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property. By the terms of the mortgage contract, A was to
have immediate possession and registry, and B was declared
entitled to redeem after the expiration of ten years. At the
close of that. period, B sued for possession by redemption ;
but he failed, on the ground that A was in, not as mortgagee,
but as Government lessee(a). ) .

A mortgagor is never barred by mere lapse of time, from
recovering his property, whether it be real or pérsonal, as
the limitation ,rule that suits are cognizable only within
twelve years from the time when the cause of action arose,
is applicable, only when the possession of the occupant has
been under a title, bond fide believed to have conwryed a
right of property to the possessor,—which the possession of
a mortgagee never can be. The words of the Regulation,
—and they apply to deposits or pledges of money, or other
personal property, as well as to land(d),—are: Provided,
that no length of time shall be considered to establish a
prescriptive right of property, or to bar the cognizance of
a suit for the recovery of property, in cases of mortgage
or deposit, wherein the occupant of the land or other pro-
perty may have acquired, or held, possession thereof as mort-
gagee or depository only, without any proprietary right: nor
in any other case whatever, wherein the possession of the
actual occupant, or of those from whom his occupancy may
have been derived, shall not have been under a title dond
Jide believed to have conveyed a right of property to the

(a) N, W. P, v. 8, p, 59. (b) Cons. 965, W, C., 7th July 1835,
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possessor”(a).. So that mexe efflux- of time, will not of itdelf
bar the right to redgem a mortgage(d).

And therefore, when, after a lapse of many years, the
represéhtative of the mortgagor sued tb redeem, the fact that
neither he, nor his father, nor his gra.ndfaiher, all of whom in
tarn repr.esented the original mortgagor, were ever in posses-
sion of the property, was held to be no ground of objection
to his succeeding in his claim(ec). )

But this rule, of course, applies only to the right to redeem
the land, not to the right to recover mesne profits, or profits
come to the mortgagee’s hands, after the mortgage debt had
been lquidated in full, and when the mortgagor might have
had himself put in possession if he had chosen.

And if, after the mortgage debt has been in fact paid off,
from the usufruct of the land, the mortgagor is contented to
wait more than twelve years before he advances his claim to
possession, he is at liberty to do so, but he will not be allow-
ed v@at; or mesne profits, except for the twelve years
immediately preceding the institution of his suit,—in like
manner as under similar circumstances, he could not claim
the amount due on a bond, or the rent accrued on land(d).

And it is only in a mere redemption suit that the mort-
gagor has the benefit of this exception to the ordinary rule
of limitation ; therefore, when a party had been admitted by

(a) Regulation II, of 1805, Section 3, Claunse 4.
() Sel. Rep. v.1,p.185; v. 2, p. 4, 8. D. A. 1853, p. 975 ; 1854, p. 400. N,
W. P. v. 6, p. 203. (¢) N. W. P. v. 3, p. 187.
(d) N. W. P, v. 4, p. 208, Bel. Rep. v. 6, p. 231 ; v, 7, p. 182,
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the Revenue Authorities to a settlement as proptietor under a
Dirt title, it was held, that a suit to redeem the land, on the
ground that the title of the person so admitted to the settlement
was really only that of mortgagee, must be brought within
twelve years from the date of the order of the Revenue officer.
The Court was unanimously of opinion, that the plaintiff’s (the
alleged mortgagor’s) cause of action, arose with the order of the
settlement officers, which rejec'ted the claim then put forward
by the plaintiff as proprietor and mortgagor, and admitted his
opponent to settlement as proprietor: and that, as the inter-
" mediate occupancy of the latter, which had extended over a
period of more than twelve years, had been under a boed fide
title (% e., under the order of the Revenue officers), which con-
veyed a right of property to the possessor, the case could not
be considered as falling within the cases which are excepted
by Clause 4 of Section 3, from the operation of the ordina-
ry rule of limitation ; and the claim of the plaintif having
consequently become extinguished by lapse of time, under the
general rule, he was no longer in a position to contest the
title of the defendant, or to put him to the proof as to whether
the possession held prior to the date of settlement, was of the
nature of a mortgage or otherwise('a).

So where theoriginal possession was admitted to have been
as  mortgagees, bnt the mortgagees had at the settlement
been cntered on the register as zemindars, without any asser-
tion of title whatever on the part of the mortgagors, it was

(a) N. W. P. v. 8, p. 136.
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held that a redemption suit brought more than twelve years
after such settlement, was barred : that it was in fact mot a
redemption suit, but a suit to reverse the settlement, which
could not be reversed after such a.“lapse of time. And the
Court expressed an opinion that the defendant’s title was a bond
Jile one. “ Whatever inferior interest may have been vested
in them as mortgagees, previously to such.settlement, became
virtually superseded and extinguished, not indeed by the lapse
of time, but by the new and superior right conferred on the
defendants by the settlement concluded with them as zemin-
dars, and the character of their tenure having been thus altered
by a #pecific act, the plaintifi’s cause of action is rightly held
to arise from the date of such act”(a).

The soundness of the principles enunciated in these two
cases, may however, perhaps be open to doubt,

The manner in which redemption is carricd out, varies
according to the nature of the mortgaée. But in all cases, the
right to redeem is complete, on the payment or tender to the
mortgagee, or the del.)osit in Court, so long as the right of
redemption is in existence, of the.s{xm on payment of which
the mortgage is by the contract declared to be redeemable.

A mortgage deed, and a separate deed relating to the same
transaction, contained stipulations for the annual payn;ent to
the mortgagor by the mortgagee, who was to have possessich,
of a certain sum for nankar and scer. The mortgagor sued to

redeem, and stated in his plaint that he meant to bring a separate

(a) N. W. P. v. 10, p. 443,
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suit for arrears of the nankar and seer. It was ruled, that he
was not obliged to include his claim for.these arrears in the
redemption suit, and that there would be no such splitting of
demands, as rendered him liable to a nonsuit(a).

In another case it was held that the mortgagor was right
in including a claim for arrears ‘of nankar in a redemﬁtiou
suit, in which a general account was demanded. But it would
seem that if the agreement for the mankar had been by a
separate deed, a separate suit would have been necessary(b).

A mortgagee got possession of certain lands not included in
his mortgage. The mortgagor afterwards sued to redeem, not
mentioning these lands. He then brought another swit for
possession of them : and it was held that this was no splitting
of claims; and that the cause of action was not one(c).

A mortgagee having fraudulently excluded part of the mort-
gaged property from the rent roll, and entered it as rent-
free, the mortgagor rightly included in his redemption suit,
a prayer that this might be corrected, and that the mortgagee
might be charged with the rent which ought not to have heen
‘relinquished(d).

In a redemption suit, the mortgagee kept back the original
mortgage sdeed, and produced one which turned out to be a
ﬁn-ger)‘r. It wassheld, that the Court shonld have gone on with
tie case, and decided it upon secondary evidence produced by
the mortgagor of what the terms of the contract were(’e).

(@) N.W.P.v.9,p.466. °  ~(b) N.W.P.v.9,p. 522
() N.W. P, v, 9, p. 425. (@) N.W. P, v. 9, p. 52.
(e) N. W. P, v, 10, p. 09.
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Thie “tender or deposit must be of money, and the lender is
not bound to accept of a teep, bond, or bill, instead of cash.
However, if he does accept such a mode of payment, he can-
not afterwards repudiate his acceptance.

But a sivict complmnce with 'the terms of  his ag'reefnent, is
all that is reqmred of the mortgaaor(a)

Therefore, a tender or deposxt not made in cash, is good, if
it was the intention of the partxes, at the time of contraéting,
that a payment or tender so made should Ue sufficient. Where
it appeared to be in accordance with the original ‘intention of
+he parties, certain sums due from the mortgagee, were allow-
ed to Do deducted by the mortgagor from his debt, and fur-
ther, a tender of Company’s Paper, the nominal value of which
‘amounted to the debt so reduced, was lield a sufficient tender,
without reference to the selling price of the ijaper. “ The
mortgagors have shown to the satisfaction of the Court, that
they offered to pay all that was justly due at the date of making
the tender, and in the mode contemplated by the lender, and
they are therefore entitled” to a decree(d).

So, when the mortgage deed stipulates, that the mortgagor
shall be entitled to redeem on paying the principal, a tender of
the principal alone is sufficient. And any claim which the mort-
gagee may have for interest, or for other matters arising out of
the mortgage transaction, must be enforced by him ina separate
suit against the mortgagor. He cannot, on the ground of any

such claim, oppose the mortgagor’s right of redemption(c).

(@) SeeN W.P.v.11,p.147. () N. W. P.v.8,p. 417,
(c) N. W.P.v, 8, p. 441,
8
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And if a good and sufficient tender is'made, -but is rejected
by the mortgagee, he is not entitled to any interest, after the
date of the tender,—while, if he is in possession of the-land,
he is accountable for the proceeds from that date, such pro-
ceeds being estimated according to the grossjumma bundee.
All his rights under the ‘mortgage contract are in fact at an
end, on a proper tender being made: and*interest from-that
date will be disallowed, even though the mortgagor does not
plead his non-liability to repay it(a). .

By Section 8, Regulation IIL of 1793(3), all suits regard-
ing the right to real property, must be decided in the district
or zillah in which the land is situated : and this rulé'cannot
be dispensed with, except on permission previously obtained
from the Sudder Court.

A redemption suit must therefore be brought in a Court of
the district in which the. lands to be redeemed are situated :
and if the property come within the limits of -more than
one zillah, leave must be obtained, from the Sudder Court, to
include the whole mater in one suit, in some one of the Courts

- =¥

which have jurisdiction(c).
I As to the redemption of pure usufructuary mortgages.
1. When the mortgage contract was entered into previous to
the passing of Aet XXVIIL of 1855.
The general custom in former times seems to have been that !
the usufruct of the mortgaged property, however lucrative it!

(@) NoW.P.v. 9, p. 1. (b) C. C. P. Reg. II., 1803, s. 5.
() S. D. A. 1858, p. 305, See Ras Muni Dabee, v. Prankishen Das, v. 4,

Moore's Ind, Ap. Cases, p. 392, Post chap. x
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ight be, should be taken in lieu of interest, and that there
should be no redenrption, until a payment or tender of the
rincipal was made in full(e). Since the 28th of March 1780,
however, the usufractuary mortgagee is confined to interest
at 12 per cent. per annum, or at any lower  rate which may
1ave been agreed upon, and whatever sums are received from
i land in excess of such interest, are applied to the re-
duction of the principal. :

The regulations by whicki this new system was introduced,
bave ever since their enactment, been a very constant and
fruitful source of litigation, from the difficulty of ascertaining
the real amount of the mortgagee’s receipts. -

The judge of Mooradabad, in his report, before referred
to(d) of the 5th September 1850, to the Court of Agra, says on
this subject(c):  These suits are probably the most complex
that come before our Courts, and to say nothing of the intri-
cacy of the law relating to them, lead to perjuries without
end on the part of the mortgagee on his swearing to the
accounts produced by him according to law, to subornation of
perjury on his part to support his perjury, and to all kinds of
fulsification of accounts. Surely it would be &' very simplo
remedy, to revert to the old native system, i. e., to let the
parties abide by their contract in all its integrity, or, in other
words, to place the chance of profit, more or less than 12 per

cent., as it may be, against the interest.” And the Court in

(a) See Reg. XV, 1793, s. 10. ' -
(5) Supra, p. 61. Rep. Sel, Com. of the Ilouse of Commons on Ind. Territ.
1852, Ap. p. 608, o (c) Para, 8.
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p
its reply observes(a): ¢ The Court entirely concur in
the view taken by you of the baneful tendency and effeots of
the law relating to the redemption of mortgages, as stated in.
your eighth paragraph. In their judgment, usury laws are
worse than useless, as they cannot be enforced, and.gnly lead
to fraud and perjury. It is to be hoped, that the Govern:*
ment may. be induced. tb take the subject into consideration,
and to provide by legislative proceedings, a remedy for an
evil which has been the result of legislation.”

By Regulation XV. of 1793, Section 10, it is enacted :—
“In cases of mortgages of real property, executed prior to
the twenty-eighth day of March, ane thousand seven hutadred
and cighty, in which the mortgagee may have had the usu-
fruct of the mortgaged property, whether he shall have held
it in his own possession, or not, the nsufruct is to be allowed
to the mortgages, in lieu of interest, agreoably to. the former
custom of the country (p;'ovided it shall have been so stipu-
lated between the parties), until the abovementioned date,
subsequent to which, the same interest is to be allowed on
such mortgage bonds, and also on all bonds for the mortgage
of real property, which have been entered into on or since that
date, or that may be hereafter executed, as is allowed on
other bonds, which have been or may be granted on, or pos-
terior to, such date, and no more; and all such mortgages are
to be considered as virtually and in effect cancelled and redeem-

ed, whenever the principal sum, with the simple interest due

(a) Para, 4.
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upon it, shall have been realized from the nsufruct of the mort-
gaged property, subsequent to the twenty-eighth day of March,
one thousand seven hundred and eighty, or otherwise liquidat-
ed by the mortgagor?(a).

All sugh mortgages are, . therefore, to be eonsxdered as
virtually and jn effect cancelled and redeemed, whenever the.
principal sum with the simple intepes§.due upon it, shall have
been realised, from the usufruct of the property or otherwise.
They are redeemable after any length of time, and no act of
the mortgagee can prevent their being so. - '

The same rule applies to zur-i-peshgee leases, which we
liave ssen have been decided to be of the nature of pure usu-
fructuary mértgages, and are therefore subject to the rules
which govern them(d).

All proceedings under Regulation XV. of 1793, Section 10,
must be taken by way of regular -mit and there is no provi-
sion for disposing of cases which fall within its scope, by
sammary suit(e).

Nothing can ever deprive the morigagor of his right to
have the accounts of the mortgagee in possession taken, not
even an admission in his plaint-that some thing may possibly

- still be due on the mortgage(d). And the onus probandi
does not lie upon the mortgagor: that Is to say, he is

{(a) Reg, XV. of 1793, Sec. 10.; Ben. Reg. XVII. of 1806, Sec. 5.; C. C,
Prov., Reg. XXXI1V. of 1803, Sec. 9. Ail of these are repealed by Act XXVHI,
of 1855, as to contracts entered inlo since the passing of that Act,

() Supre. p. il.

(¢) Cons. No. 277, 9th July 1817 ; Cons. No, 830, W. C,, 20th Septembor, Cal,
C.,, 15th October 1833,

(d) N'.. W.P.v. 9 p 871,
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not bound to prove, independently of the atcounts filed by the
mortgagee, that the mortgage debt -hajf: been paid off(e).
But if he fails eventually to prove that it has been satisfied,
his guit will be dismissed with costs(8). .- - :

And a condition in a mortgage deed that the mortgagor
shall not claim an account from the mortgagee who has beerd
in possession, does not'im any degree bar the operation of the
law, by which the lender is to account to the borrower for the
proceeds during his- possession(c). - As a general rule, the
mortgagee mey be called on to account by the mortgagor at
any time, on the mortgagor’s allega.ﬁon that the whole sum
due, with interest has been received by him. And % has
been held, that the mere fact that the term mentioned as that
during which a zur-i<peshgee lease is to continue in force, has.
not yet clapsed,—or even a special agreement that the mort-
gagee shall remain in pessession until payment of the debt
is made in one sum, does not prevent the mortgage from being
at an end, whenever the mortgagee has received both princi-.
pal and interest(d).

But although the law appears to enact in the most distinct
and comprehensive terms, that all usufructuary mortgages are
to be considered as cancelled and redeemod whenever the prin-
cipal sum with interest shall have been liquidated by the
mortgagor, or shall have been realized from the usufruct of
the mortgaged property,—and although zur-i-peshgee leases

(a) S. D, A. 1855, p. 432. () N.W.P.v. 11, p, 8,
{¢) 8. D. A. 1851, p. 632; N. W, P. v. 10, pp. 51, 198. Supra, p. 48, 49.
(d) & D. A, 1852, pp. 280,304; N, W. P. v. §, p. 266,
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are held to be. in their nature usufructuary mortgages, and
governed by the Yitiles applicable to such transactions, yet
doubts have been raised as to whether or not in the case of
a zur-i-peshgee lease, the lessor and mortgagor can sue for
‘possession and an account, until the expiry of the term for
which the lease has been given.

The Calcutta Court on the 15th-April 1852, in a case, from
the report of which it does not appear whether' the term of
the lease had expired or not when the suit was brought, held,
that the lease in question must be declared car.lce]led, in pur-
suance of she Regulation which enacts that whenever the
princddpal and interest have been re:paid from the usufruct,
the mortgage is to be considered virtnally and in effect can-
celled and redeemed(a). And on the authority of this case,
the Court, less then a fortnight afterwards, decided expressly
that a zuri-peshgee lease might be declared cancelled, prior
to the expiry of the term of the lease : and it was remarked
in giving a judgment, *the lease is liable to chncelment,
whenever the principal sum with interest,” has been “realised
by the mortgagee(d)-

The same question, however, again arose, two months later,
when a different view of it seems to have been taken. The

" Court said, that the precedent of the 15th April was inappli-
cable, as there, the term of the lease had expired before suit
brought; and it was held that the mortgagee need not come to{

() S. D. A, 1852, p. 280.
(b) S. D. A. 1852, p. 804,
L ]
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{an accomnt, or give up possession, until the end .of his. lease.
But although the point was raised and discussed, the judgment
given by the Court, appears, after all, to have been based,
not on any general principle of this kind, but on the special
circumstances of the particular case before them. “_,We find-
a condition that the lessee and mortgagee shall pay annuglly -
a considerable sum certain; to the mortgagor u'rént, irrespec-
tive of what he may eachyear realise from the property.:
This makes the transaction one of & peculiar nature, in which
the lessee incurred 4 heavy risk, in consideration of which he
is entitled, upon the contract of lease, to hold possession of
the farm, until the expjration of the period stipulated. *This
transaction, as it stands before us, is of an action brought
before the period when the special lease had expired, which
takes the case out of the provisions of Sections 9 and 10,
Regulation XV. of 1793, whatever the effect of these
may be”(a). '

The terms of the mortgage deed were:— that the pro-
perty should remain in the possession of the mortgagee from
the year 1249 tothe year 1262, that all profit or loss should be
his, and that no account should be rendered, nor demand made
of restitution of the property, until the end of the stipulated
period, and then‘ only on paying back the principal money
lent, and at the end of the year.” The Agra Court decided
that the mortgagee was entitled to retain possession until the
expiration of the term agreed upon, and that, until then,

(a) S. D. A. 1852, p. 677.
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‘the ‘mortgagor’s suit for an’ account would not lie. « It was"
held by a full bench in' a former case, which was precisely
similar to the ome now before us, that the mortgagor could
net dispossess the mortgagee from the mortgaged property -
until the .expiration of the term agreed upon: and that the]
mortgagor was bound to abide by that condition in the‘g
contract which he entered into, in the"absence of any proot“
that such contract was made with a view to evade the usury
laws. And so, in the present case™(a).

The judgment of the Calcutta Court above referred to(5),
rules that where the terms on which the mortgagee holds
possesston are such as to cause him to incur any risk of loss,
he can not be called on to account or to give up possession, ‘
until the end of the lease. - This decision, if under ordinary
circumstances a zur-i-peshgee lease is redeemable prior to the
end of the term, must be based on the principle which permits
persons who run any unusually great risk of losing their
money, to receive more than 12 per cent. in return.

But the mortgagor must be careful not to oust the mort-
gagee within the period during which he is entitled to remain
in possession, unless he is prepared to show beyond doubt, that
the debt has been fully paid off. Ifhe does oust the mort-
gagee too soon, he renders himself personally liable to an
action for the balance then due, the mortgagee being no longer

restricted to his claim for possession(’c).

(6) N. W. P. v, 8, p. 252, (b) S. D. A. 1852, p. 577.
(¢) S. D, A. 1858, p. 59.
° T
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2, y#hen the mo;‘tgaye conmiét'has been, entered into sub~
sequent to the passing of Act XXVIII of 1855.

The repeal of the usury laws has.created a great change in
the position of nsufructuary mortgages; and agreements made
singe it took place, will be strictly enforced even although
such as to give the mortgagee mterest at a higher rate
than 12 per cent. per annum. ; . :

Section 4 of Act XX¥III of 1855, enacts that a mort-
gage or other contract for the loan of money, whereby it is
.agreed that the use or usufruct of any property shall be
allowed in lieu of interest, shall be binding upon the parties.

By Section 5, whenever, under the Regulations«pf the
Bengal Code, a deposit may be made of the principal sum
and interest due wpon any mortgage, or conditional sale, of
land thereafter to be entered into, the amount of interest
to be deposited shall be at the rate stipulated in the contract,
or if no rate has been s.tipulated and interest be payable under
the terms of the contract, at the rate of 12 per cent. per
annum ; provided, that in the latter case the amount deposited
shall be subject to the decision of the Court, as to the rate
at which interest shall be calculated. .

By Section 6, in any case in which an adjustment of
accounts may-become necessary between the lender and the
borrower of money upon any mortgage or conditional sale of
landed property, or other contract whatsoever, entered into
after the passing of the Act, interest is to be calculated at the rate
stipuluted therein. 1f no rate of interest shall have been stipu-
lated, and interest be payable under the terms of the contract,
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it shall be calculated at such rate as the Court shill deem
reasonable. :

** So far-as they affect contracts entered into since the pass-
ing of Act XXVIII of 1855, the following Regulations are
repealed., Sections 4, 6, 7, 8, 9, 10, 11, Regulation XV of 1793:
Sections 3, 5, 6, 7, 8,9, 10, Regulation XXXIV of 1803:
Clause 1, Section 23, Regulation VIII of 18035, ‘so far as‘ it
extends the application of the above mentioned Sections of
Regulation XXXIV of ~180.3: @lauses 3, 4, 5, 6, Section 9,
Regulation XIV of 1805, and so much of Section 11 as bears
on the subject of usury: Section 2, Regulation VII of 1806,
so fawas it bears on the subject: and Sections 4 and 6 of
the same Regulation.

The effect of the change is simply to bind parties
strictly by the terms of the contract they have made. When
the agreement is that the usufruct is to be taken in lieu of
interest, the mortgagee will not be liable to account, however
large his receipts may be: he will be entitled to continue inf
possession, until the principal is paid to him. If there is no’
mention of interest at all, it*will be for the Court to say
whether any is to be allowed, and at what rate. If any ra
is mentioned, it will be calculated at that rate whatever i
may be. In the two latter cases the mortgagée will be liabl
to account, but he will have to account only on the stric
terms of his agreement. :

IL. As to the redemption of simple mortgages. The
regulations lay down no particular rule as to the redemption

of simple mortgages. In such cases, the mortgagor has
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merely to tender the whole balance due to the mortgagee
for principal and interest, and. may. then require the. mortgage
deed to be delivered up. He must take care to provide him-
self with the means of proving his having made the tender,
as, in the event of its not being accepted, he may bring a
suit to have the mortgage deed cancelled, he offering to pay
what is due from himself. A deed of mortgage is in fact of
no effect after a lega.l tender has been made, and all its con-
ditions and stipulations cease from that date :'and therefore,
when a proper tender has been made and reJected, the mort-
gagee ought not to be allowed any interest after the date on
which it was made, and the costs of the redemption suit,
consequent on such rejection, should be thrown on him(a).

Simple mortgages, where the mortgagee has been in posses-
sion, are redeemable in like manner as are pure usufructuary
mortgages ; and, as in their case, the liabilities and position
of the parties will depe;ld very much on whether the contract
was entered into before, or after, the passing of Act
XXVIII of 1855.

But a simple mortgage, whether usufructuary or not, can
be redeemed, only previous to the mortgagee’s bringing a
suit for his money, and having the property sold under decree,
in satisfaction of bis claim. On the land being so sold, the
mortgage is of course at an end, and there can no longer be
any redemption.

III. As to the redemption of mortgages by conditional sale,
bye-bil-wufa, or kut kubala. When the mortgagee has not

W N.W.P.v, 9 p L
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had possession of the land, the mortgagor may redeem by
tendering to the mortgagee or depositing in Codtt, the prin-
eipal stmy-lent with the stipulated interest thereon, (not
exceeding the rate of 12 per cent. per.annum, if the contract
-was entered into before Act XXVIII of 1855 came into
force) or, if interest be payable, and no ‘rate has been stipu-
lated for, with interest at the rate of 12 per cent.: or by tender-
ing or depositing any less sum which is the total amount
due for principal and interest. But if such smaller sum only
is deposited, the mortgage will not be considered as redeemed,
until it is admitted or established, that that sum covers the
full amount due to the mortgagee(a).

The deposit must be made in the Dewanny Adawlut of the
city or zillah in which the land is'situated: and the judge
receiving the same, will furnish the party who pays it in,
with a written receipt for the amount, specifying the date on
which, and the purpose for which, the deposit is made.
The judge will, at the same time, cause a written
notice of the deposit having been made, to be served
on the mortgagee, and will pay tp him the amount deposited,
on his surrendering the bill of sale, or mortgage deed, or
showing sufficient cause why it cannot be surrendered(d).

The judge’s notice generally calls on the mortgagee to
take the money out of court, and to deliver up the mortg.age

deed, and such other title deeds as he may have in his

(a) Reg, 1of 1798, Bec. 2: Reg. XXXIV 1803, Sec. 12: Act XXVHI of
1855. Sec. 5. *
(b) Reg. I of 1798, Sef. 2: Reg. XXXI1V 1803, §e0. 12,
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possession, within a certain time,—the period niimed being'sny
reasonable p8iod, according to the distance of the mortgagee’s
residence, from the station from which the roticeris isétied(a). ’

In all cases of mortgagé by condStional- sale, the mortgsgor
may redeem at any time either before or after the day of pay-
ment named in the contract, until the’efid - of one yea} from
the issue of netice of foreclosuré “by the “ mortgagee. 'The
right of the mortgagor to rédeen:l prior to the day fixed for
payment, rests'on express enactinent(d).

In mortgages, however, entered into previous to the promul-
gation of Regulation XVII of 1806, there can be no. redemp-
tion after the date on which it was originally stipuluted; that
the sale should become absolute if the debt was not paid. Bat
as that Regulation has been now in force for fifty years, it is
not likely that any cases will occur, which do not fall under
‘its provisions(c). ‘

The steps to be takén in redeeming a mortgage by condi-
tional sale when the mortgagee has had possession, are the
same as in cases in which there has been no such possession.
There is this difference, however, between the two kinds of
mortgage, that when the mortgagee has had the usufruct, the
mortgagor need mever deposit more than the principal sum.
borrowed by him, leaving the interest to be settled on an ad-
just:ment of the lender’s receipts and disbursements during
the period he has been in possession. And if the mortgagor

(a) Cons. No. 974, 7th August 1885. .
(8) Reg. T ofgh798, Sec. 2. See Post pp. 158—157.
(c) Reg. XVII of 1806, Sec.7: Cons, No, 672, 20th Jan. 1832,
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deposifs . a sum less than that required by law,.that is to say
les; than_ the .principal, alleging that the sum #d deposited is
tlie total amount due to the lender for .principal and interest,
after. deducting the proceeds of the lands.in his possession, or
otherwise, such deposit shall be received, and.the usual natice
given to the mortgagee: and if on investigation, it appears
that the amount so c}aponted, is the total amount due, the
right of redemption will have been preserved to the mort-
gagor, and he will be entitled to recover his lands(a).

The mortgagor is entitled fo_ receive possession summarily
on depositing the principal sum borrowed, leaving the interest
to beysettled on an adjustment of the mortgagee’s receipts and
disbursements during the period he has been in possession(d),
This adjustment must be carried out by a regular suit, one of
the results of which may be the mortgagor's recovering his
deposit or a part of it, if it exceeded what was really due. If
the mortgagor is unwilling to deposit.the whole principal sum,
alleging that the whole, or part of it, has been paid, he can
obtain possession of his lands, only by regular suit.

In all instances in which the lender on a bye-bil-wufa, kut-
kubala, or mortgage by conditional sale, has been in posses-
gion, he must account to the mortgagor for the proceeds of
the estate while in his possession, in the samhe manner as in
cases of pure usufructuary mortgage(c).  But such p’al"t of

the Regulation, as directs that the mortgages therein referred

(a) Reg. 1 of 1798, Secs, 2 and 8: Reg. XVII of 1806, Sec. 7.
(b) Cons. No. 839, 26th May 1821.
(¢) S.D. A. 1885, p. 432. N. W, P, v, 9, p. 871. See Supra. pp. 138,—147.
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to, are to be considered as cancelled and-redeemied whenever

the principal sum, with the simple interest.due. vpon it, shall

have been:grealized from the usufruct of the mortgaged pro-

perty, or otherwise liquidated by the mortgagee, being inap-

plicable to conditional sales, where the mortgagee has enjoyed .
the usufruct, it is hereby declared:not to apply thereto”(a).

The object of making the daelamtmn coptained in this-
clause, apparently was to show that -in, the case of an usu~
fructuary mortgage by conditional sale, foreclosure may
take place, which it cannot, in the case of a pure usu-
fructuary mortgage; and that it is only when the principal
with simple interest, has been realised from the usufrugt. or
otherwise, prior to the expiry of one year fram the date of
the mortgagee’s issuing notice of foreclosure, that such a mort-
gage will be considered. virtually-and in effect cancelled and
redeemed.- It was, in fact, intended to limit the application
of the ward whenevfer.(” And its application is necessarify
limited in the manner pointed out, for in all cases, if fore-
closure has once taken place, the mortgagor’s interest in the
land is at an end, and he has no further claim of any sort
on it. .

If it were not that Reg. I of 179;, Sec. 2 enables the
mortgagor to redeem as early as he pleases, the object of
the declaration might be taken to be to recognise the right
of the mortgagee to resist being redeemed prior to the
day of payment named in the mortgage deed. Under the

(@) Reg. I of 1798, latter Clause of Sec. 3.
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English law the mortgagee has that right(a), and it is diffi-
cult to see on what principle of equity he is deprived of it.

With whatever view it was enacted, there has been a good'
denl of discussion and misunderstanding, as to this clause
and its meaning(d). In one case.it was argued, that its effect
was to prevent a mbrtgi“ééﬂ ‘by- conditional sale, from being
accountable at all. The Cotirt said, * this exception does not
mean that the lender on a bye—bil-wufa, can be entitled to
more than the return of his principal and legal interest, but
only that his mortgage lien is not virtually and in effect can-
celled upon such return, and that the borrower must proceed
according to Section 2 of Regulation I. of 1798”(c). But
as will' bo hereafter seen, there is nothing to prevent a mort-
gagor, whether by conditional sale or otherwise, so long as he
is entitled ‘to redeem, from doing so undér Section 10, Regu-~
lation XV. of 1793(d), if kie ploases. '

On one rather important point the' Court of Calcutta is at
variance with that of Agra :—the former having laid down
that a mortgagor suing to redeem bdefore the time limited in
the deed of mortgage, on the ground that the mortgageo
has realised his debt from the usufruct of the property, must
deposit in Court the entire principal sum advanced :—the latter
having ruled that there need be no deposit, when there is,a

-

denial that any balance is due. «

(a) Coote on mortgages, p. 528,

(b) S.D. A, 1861, p. 682: 1852, p, 831,

(6) S. D. A. 1851, p. 632,

(d) C. C. P. Reg, XXXIV, of 1808, Sec. 9.
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- It is very difficult to “perceive any-grounds for making a
distinction between the two cases; and none appeax in the
- following judgment, in which it is asserted, though not abso-
lutely decided.—< The question for consideration is, whether
the plaintiff, the mortgagor, having omitted to make a previous
tender of any sum in repaymént”of the loan he received (a
question which was not mooted till after the appeal ‘was
referred to a full bench), can maintain his right of action,
without such tender, on the general ground, that he is entitled
to call for accounts of collections made by the mortgagee in
usufructuary possession, according to the rule laid down in
the first part of Sec. 3, Reg. L of 1798,and Sec. 115, Reg.
XV. of 1793. We are of opinion that the plaintiff is entitled
to judgment. The whole spirit and intent of Reg. I of
1798, and of Reg. XVIL of 1806, are for the relief and
security of borrowers upon conditional sales. ZThe requisi-
tion of a previous absolute deposit of the entire principal sum
udvanced, must be complz';d with under Reg. I. of 1798 where
application is made for re-entry into possesswon before the period
limited in the deed shall. have expired. When the suit is
brought after such period, and there is a denial of any
balance due, we hold that, under Sec. 7, Reg. XVII. of 1806,
the mortgagor ‘is empowered to sue for restoration of posses-
sion, without any deposit, and also under Sec. 11, Reg. XV.
of 1793, to demand a rendering of accounts by the mortgagee
in possession, at any time previous to, final foreclosure of
mortgage being carried out by the latter. The mortgagor
suing without a deposit, would of course be liable to lose his®
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suit, if on examination, of accounts a deficit appeared, and the
smallest amount might-be established to be due”(a). -.

The judgment of the Agra Court, in which it was decided
that the process was the same in either case, appears to
contain .a very clear and excellent analysis of the whole law
as to the redemption of. usufructuary conditional sales. The
mortgagor sued for redemption before the time stipulated,
alleging that the debt had been -paid off from the usufruct,
but making no deposit. The enactment which most clearly
lays down tl‘xe principles upon which a conditional seller
should. proceed, if he desires to redeem his estate is Reg. L of
17984 - Sec. 2(5), commences. by declaring that the borrower
is ¢ at liberty to pay the amount due, on or before the date
stipulated” This sentence provides both for the time at
which he may pay, and also for the amaunt to be paid, that
is to say, the ¢amount due.’ But to avoid doubts, the law
goes on to declare how this ¢ amount due’ is to be ascertained.
It is at first supposed by the law to be the principal sum,
with or without interest, according to circumstances. Such
a deposit will secure redemption: bnt it by no means follows,
that the deposit of even a less sum will not have the same
effect, for the law goes on to say, ¢ provided, however, that
if the borrower deposit a less sum, alleging ‘that the sum so
deposited is the total amount due to the lender for princi;:al
and interest, after deducting the proceeds of the lands in his
possession, such deposit shall be received, and if the amount

(). S.-D. A. 1849, p. 892, (b) Reg. XXXIV. of 1803, Sec. 12.
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so deposited be the total amount due, the right of redemption
shall be considered to have been preserved’ Now, if the
borrower has not the power of demanding an adjustment of
accounts in a regular suit for redemption, the Court do not
ses how the provisions of this-law are to be enforced. The
amount due can be ascertained, only after deducting the
proceeds of the land. There is no limit to the smallness,—
it might be one rupee,—it might be nothing. Sec. 3 confirms
the foregoing Section, and more particularly declares that the
account is to be made up ¢ on the principles prpscribed with
regard to mortgages, as far as the same may be applicable to
the nature of the case.’ But there is one rule in regsrd to
mortgages, which is not applicable to conditional sales, and
the remaining part of Sec. 3 makes the exception according-
ly. Were it not for- this special exception, no sale could
ever become absolute, the words of the mortgage law being,
that ¢ mortgages are cancelled and redecmed whenever the
principal with interest shall have been realised from the
usufruct’ For, although a bye-bil-wufa may not have been
redeemed by the usufruct or otherwise during the stipulated
period, it may have been redeemed by the proceeds of the
land during the years which followed the stipulated period,
and if such proceeds could be taken into account, it is clear
that no sale could ever become absolute. The Court see
nothing in Reg. X VL of 1806, or in any subsequent Regula-
tion, to affect the above construction of the law. The provi-
sions of Reg. XVIIL of 1806 are in addition to, not in super-
cession of former laws, and the object of this enactment was
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to give tho mortgagor additional facility of redemption, by
enabling him to recover possession whenever he chose to pay
down the principal, with or without interest, according to
circumstances, leaving the account to be adjusted subsequent-
ly, in a regular suit under the provisions of the law (Reg. L
of 1798) already referred to”(a).

These cases, however) show that both Courts are agreed
in holding, that in all mortgages by conditional sale, the
mortgagor after the periodm limited in the deed has expired,
has the right to demand an adjustment of accounts and res-
toration of property, in a regular suit for redemption, without

making any deposit, or without depositing more than the
amount which is due, after deducting the profits of the usu- /
fructuary possession of the mortgagee, and any payments
which may have been made to him(?).

A mortgagor seeking an account from his mortgagee,
and to redeem, must aver in his plaint, that the principal
sum, with intcrest, has been tendered or been realised from
the usulruct, or otherwise(¢). If he states an agreement to
pay, gnd receive interest at less, than 12 per cent., and it
appears from his own account that the debt cannot have been |
paid off, if a higher rate were allowed, he must establish the '
agreement for the reduced interest, or his suit will be at once |

dismissed. If he rests his suit on an averment that at a

e (a) N. W. P, v. b, p. 456.
(b)) N. W. P. v.,'5, p. 456; S. D, A. 1847, p. 48 : Cons. No. 830, SeeS. D. A.
1855, p. 432.
(c) Bee N. W, P. v 11, p. 3: v. 9, p. 371, 8. D. A, 1855, p. 432.
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certain stipulated low rate of interest, the mortgage was
redeemed, he cannot, on failing to establish the stipnlatibn,
g0 en to say, that the principal with fall legal interest has
been realised: there must be a direct allegation of that, in
the plaint(a).

If it appears, from the mortgagor’s own evidence, that he is
not in a position to redeem in consequence of a balance being
still due to the mortgagee, the suit is to be dismissed at
once(b). So, when on investigati'ng the accounts, the receipts
from the usufruct, or these receipts together with sums depo-
sited, or paid to the mortgagee, are found not to cover the
amount due, the suit must be dismissed, however smal] the
deficiency may be(c). In such cases, the Court can not give
a conditional decree, as that, on payment of the balance due,
the mortgage is to be held redeemed(d). But this is only
where the mortgagor is not, according to the terms of his
plaint, entitled to redcem. Therefore when it appeared in
the pleadings, and was proved, that a tender of the sum due
was made previous to bringing the suit, but was rejected by
the mortgagee, a decree that the mortgage should be redeem-
ed on payment of the momey so tendered, was held to
be good(e).

When a mortgagor brings a suit for redemption and an

‘
account, after service of notice of foreclosure and the expiration

(a) S. D, A. 1852, p. 748. () N, W. P.v. 6, p. 221.
(¢) S. D. A.1849, p, 392: 1852,p, 1120; N. W. P. v.4,p. 87: v. 5,p. 104: v.
10, p. 543. .

(d) N, W, P. v. 10, p. 548. (¢) N. W. P, v. 5, p. 106.
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of the year of gracel he must be prepared to prove that at the
date of the expiry of the year of grace, the whole sum advanc-
ed, together with interest up to that dste, had been realiséed
from the usufruct, or otherwise liquidated. * And this he must
do, although the mortgagee has taken no further step since
issuing the notice of foreclosure(a). |

And’such a-suit must be br&ught within twelve years from
the expiry of the year of grace. On foreclosure taking place,
the rights of the mortgagor. are at end,—there is no longer
any mortgagor. And one suing afterwards'to redeem as mort-
gagor, must do 80 within twelve years from the date on which
his cause of ;wtion, that, namely, which deprived him of his

rights as mortgagor, arose(b).

(a) 8. D. A. 1848, p. 711 _(b) S.D. A 1854, p. 137.
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CHAPTER X

3

OF THE REMEDIES OF THE MORTGAGEE,
INCLUDING FORECLOSURE.

THE mortgage debt being the principal, and the *land
pledged being merely a security, the mortgagor, notwith-
standing his breach of condition, still continues relievable
from the strict letter of his contract, on payment of principal,
interest and costs. But this, except in the case of pure usu-
fructiary mortgages, is only in the event of the mortgagee
not coming forward, and asking the assistance of the law to
enable him to enforce his security, which assistance will be
granted to him, in order that he may not remain subject to a
perpetual account, or be deprived for ever of the money
advanced by him. On this principle rests the doctrine of
forgclosure, in the application of which, the forbearance of the
law towards the mortgagor is carried very far. The mort-
gs;,gee however, when once he has obtained his decree, is freed
from all further uncertainty, as the foreclosure can never be
opened or disturbed, on any ground, except one on which the
Courts will in ordinary cases set aside their own decrees. In



OF THE REMEDIES OF THE MORTGAGEE. 161

England, equity is so anxious to afford every reasonable relief
to the mortgagor, that even after a decree of foreclosure
has been made, and the mortgagee has been in possession for
many years, the Coutts will, under spegiafl circumstances,
open the decree,—although, after twenty years’ possession,
this will not readily be done( a). ' )

A mortgagee must bring his suit, whether for foreclosure,
for possession, or for the money he has advanced, within
twelve years from the i:ime*' when his cause of action arose,
unless he can show by clear and positive proof, that he had,
within twelve years frdm the commencement of his action,
demaaded possession or payment, and that the mortgagor had
admitted the right claimed,—or that he preferred his claim
within that period for the matter in dispute, to a Court of
competent jurisdiction, and can assign satisfactory reasons for
not proceeding with that suit,—or that, from minority, or other
good cause, he had been prevented from bringing a suit(5.).

The period of limitation as betwecen the mortgagor and
mortgagee, is therefore by no means necessarily to be calcu-
lated from the date of the mortgagg deed,—in fact it never is
to be calculated from that date, unless it so happens that in
the particular casc in question, it was.on that date that the
cause of action first arose. If the suit is for* possession, the
twelve ycars count from ' the earliest date, on which t’hu!
plaintiff was entitled to possession, if for money, from the
day on which he might first have sued for it. In all cases

(a) Coote on mortgages, p. 496.
(b) Regulation 111, of 1798, Sec.t.ion 14: Regulation II, of 1803, Section 18,

w
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where it is stipulated that the sum lent shall be paid on a
"certain day, and that', on' default being’made, the conditional
sale shall become absolute, the time,—both for a suit for
possession, and for, a spit to recover {#€ money advanced,—
counts from the default in payment, and such suits must be
brought within twelve years from that date. And, if the
terms of the agreement are such that the mortgagee is entitled
to possession at once, a-suit for possession must be instituted
within twelve years from the da.;.e of the deed(a).

Where the deed stated that possession had already been
!oivcn to the mortgagee, who was to hold it for three years, at
Exe end of which time the mortgagor might redeem on, pay-
ment of the loan with interest, and in default of his doing so,
the property was to become the mortgagee’s,—it was held,
that the cause of action at once arose on the failure of the
mortgagee to obtain the possession agl:eed upon, and that as
he had never been in possession, a suit for possession by him
must be brought within twelve ycars from the date of the
deed, the limitation, as regarded a suit for possession, not
running merely from the default made by the mortgagor at
[thc end of the three years(d). -

When a lease by way of mortgage was given in considera~

tion of an advahce, and the mortgagee held possession for
many years, but was afterwards ousted, and after a time sued
to recover what was due on the loan with interest, the twelve

(@) N. W.P. v. b, p. 2893 v. 6, p. 54; v. 7, p. 822; v. 8, pp. 100, 391 ; v. 10,
p. 2433 v. 11, p, 72. Khem Chund v.—dth August 1845 ; Sel. Rep., v. 7, p. 77.
(b) N. W, P.v. 8, p. 550. .Seev. 10, p. 213.
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years during which his suit would lie, were counted from the
turning. him out, not from the date of the deed under which
he entered(a). : . . ’
Certain mortgaged lands were sold by the Collector for
arrears of revenue, whilg a §uit for pessession by the mort-
gagee was pending in the Civil Courts. The surplus proceeds
of the sale were, before the possession suit was decided,
appropriated by the Colleétor in payment of arrears on other
estates belonging to the mor'tgagor. The mortgagee obtained
a decree for possession. Within twelve years from the date
of that decree, but more than twelve years from the date oft
the tgansfer made by the Collector, the mortgagee brought
an action against him for the recovery of the surplus proceeds
so transferred. The majority of the Court held that his suit
.was barred by lapse of time, and would not lie. And no
doubt(d), the mortgagor’s allowing the property to be sold
for arrears, was such a breach of 'contract on his part, as
gave the mortgagee an immediate right of action for the
recovery of his debt. ¢ It is argued that the decree for
possession of the estate itself, forms the cause of action in
the present suit, as, until that decree was passed, plaintiff
could not enforce his right to possession of the estate, and
consequently to the sale proceeds paid intb the Collector’s
hands on account of it. But it appears to me, that a decree,
giving to the plaintiff a right to possess and hold the estate,
passed after the sale, is not primd facie sufficient to determine

(a) S.D. A. 1848, p, 722, (b) Supra.p. 97.
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the legality of the demand of the plaintiff on the Collector
for any surplus proceeds.of such estate, or in itself to afford
a cause of action, when those proceeds of sale had been
carried to the credit of the defaulter before such decree was
passed. I therefore canmot see that the decree affords in
itself any date from which a time can be fixed for the law of
limitation 5 run, and consequently tha official act of the‘Col-
lector in crediting the money to the defaulter is the only
matter in dispute, to which I can attach the semblance of an
injury accruing to the plaintiff, for which he seeks redress
by this suit.” ¢ The plaintiff only succeeded to the rights of
the previous proprietor in the property, by that decree,.and
the property having been previously sold, no rights were left
for him to succeed to. It has been urged, that.the excess
proceeds of sale formed a surviving right. This had been
transferred before the decree was made. Supposing that
they had been wrongfu'lly transferred, the former proprietor,
if ile had remained in possession, must have brought his suit
for rccovery of the money, within twelve years from that
date, for which reason I hold that the plaintiff, who had only
succeeded to his rights, was bound also to sue for them
within twelve years from that date. As he has not done so,
his suit is barred”(e).

The rule is of course the same, whether the transaction
has been from the beginning one of mortgage, or whether
being originally an absolute sale, it has afterwards been

(e) S. D, A, 1854, p. 182,
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rendered conditional, and made redeemable on & cortain date,
on paying off the sum in considleration for which the deed
of sale was executed.
- A birt putr was granted, which was a deed of absolute sale,
under which, if it had-been unaceompanied by any other
document, it would have been necessary to sue for possessior
within twelve years- from the date of execution. But the
sale was converted into a conditional one, by means of an
ikrarnamah executed eight .da.ys afterwards, which gave the
seller a right to redeem at the end of five years, on repaying
the sum advanced to him with interest. The Court decided
that ghe béirt putr was virtually put in abeyance by the subse-
quent deed, and that the right of the purchaser under it,
did not revive, until the default of the seller at the end of
the five years:—that comsequently no cause of action arose
until the effpiration of the five years, and as a suit for posses-
sion within that period could not have been entertained, a
suit within twelve years from its expiry, was in time. It was
further the opinion of the Court, that had the dirt putr or the
®krarnamah contained any stipulatjon, that the purchaser and
lender should enter on possession, the date on which he might
first have entered, would be the time when his cause of action
first arose, and within twelve years from which his suit must
have been brought(z).
But in calculating the date from which limitation begins to
run, care must be taken not to confound the time at which the

(a) N.W,P.v. 8 p.801: v. 9, p. 180, Seev. 10, p, 243.
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mortgage debt becomes recoverable, with the time at which
some- cllateral debt, included in the deed, becomes due.
Thus, where the mortgagor was to remain in possession at a
monthly rent, and in default of payment, the mortgagee was
to take possession, the mprtgagor having failed in his first and
all other payments, it was held that the limitation as to the
mortgage debt, did not commence on these defaults(a): .-
Lands previously held reit~free, were at the settlement
declared by the Revenue Autho;iﬁes to be liable to assess-
ment. No rent was paid, or sued for, for more than twelve
years after this declaration. Bit it was held that the right to
impose rent was not barred : arrears of rent for more, than
twetke years could not be recovered, but rent being a con-
stantly recurring demand, the right to impose. it could not
be barred by lapse of time(5). ‘
When the mortgage debt is made re-payablé®by instal-
ments, on default of pa:yment of any one of which the whole
become payable, and the m;)rtgagee may foreclose, limita-
tion as regards a claim for possession, runs from the date of
the first default, and a suit for foreclosure must be brough®
within twelve years from that date(¢). Each separate instal-
ment, however, is recoverable within twelve years from the
date on which it'fell due. And if a debtor makes payments
in ‘respect of instalments which are barred by lapse of time,
he cannot afterwards say he need not have paid them, and set
them off against later instalments which are not barred(d).

(e) N. W. P. v. 5, p. 289. (©) N. W. P.v. 7, p. 822.
(b) N. W. P. v. 9, p. 865. (&) N. W, P, v. 8, p. 361: v, 9, p. 477.
<
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" It is difficult to say, what will-be considered to constitute
an admission of the debt by the defendant, sufficient to-pre-
vent the plaintiff’s claim from being barred. But it appears
_that an admission will not be sufficient unless it applies to
the very identical subject matter. ‘Thus an admission as to
other property held in the same right as that for which a
suit was brought, was held insufficient(¢). And it has been
ruled that the admission, befote it can be held to bar the
operation of ‘the law of lix;xitation, must be consequent on a
specific demand on the 'part of the plaintiff who seeks to
make use of it(d). k '

When the mortgagee has been in occupation of a house
belonging to the mortgagor, on the understanding that the
rent should be credited to the mortgagor in liquidation of the
interest due on the mortgage, and the rent has accordingly
been so credited up to a date within twelve years prior to
the institution of the suit, this is an acknowledgment of the
mortgagee’s claim, sufficient to prevent the limitation rule
from barring a suit by the mortgagee for possession, although
‘it was not brought within twelve years from the date when
his cause of action originally aroée(c).

So the execution of a new bond, or the payment of a portion
of the debt, within twelve years of bringing the suit (if such pay-
ment is not made as in full of all further claims, or is not accom-

panied by a denial of any further liability), is sufficient(d).

(a) S. D. A. 1835, p. 20. N. W. P. v. 10, pp. 338, 456, G67.
() S.D. A.1855, p. 20. N. W, P.v. 10, p. 452.  (¢) N.W.P. v. 8, p. 27.
{d) S. D. A. 1847, p. 277. See Confra an opinion expressed in N, W. P, v. 5, p. 140.
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In one case, the majority of the Court seemto have held,.
that an admission, coupled with a promise of payment, on a
contingency which could not be fulfilled, was sufficient to
prevent the operation of the limitation law(a). T

The Calcutta Court holds that a person who is a minor when
the cause of action accrues, may bring His suit at any titne with-
in twelve years from the date of his attaining his majority(5).

This ruling, which is in eénformity with the English prac-
tice, is opposed to that of the A‘:gra Court. That Court has
held repeatedly that the plaintiff whose cause of action accru-
ed during his minority, has not twelve years from the time
of his attaining his majority, but that he must bring hie suit
without any unreasonable delay, on attaining majority. What
does or does not constitute unreasonable delay, is left to be
decided according to the circumstances of each case(c). In one
instance three years was held to be an unreasonable delay, no
sufficient cause being shown for it(d).

The Agra Court has also decided, that the fact of the
plaintiff’s being a minor when his causo of action ’accrued,
did not prevent his claim from being barred, when his guar-
dian had in fact instituted a suit for the matter in quedtion,
during his minority. It was said, that the plaintiff’s hav-
ing sued through his guardian, showed that his minority had

not prevented the prosecution of his claimn”(e). N

(a) S. D. A. 1854, p. 1. (%) S. D. A. 1855, pp. 281, 320.
(c) N. W. P. v. 10, pp. 66, 59, 280 : v. 11, p. 47 : but thero is very little doubt
that the ruling in these cases is wrong.
(d) N. W. P. v. 10, p. 56, , (&) N. W. P,v. 10, p. 27,
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In. one case it became necessary, for the Court, after grave
argument, to declare its opinion that it is thie minor’s age, and
not his guardian’s, that is the question to be considered(a).

..Proceedings taken by the mortgagee in the miscellaneous}
department with a view to foreclosure; cannot be considered i
as an application to a cempetent Court in regard to a claim, sa
as to prevent the twelve years limitation rule from having full
force. The reason of. this is,-that in such proceedings the
question of the validity ot gtherwise of the mortgagee’s claim
is. not, and cannot be, in any way entered into(b). But a
petition presented by the mortgagor in the miscellaneous
depgrtment, may be used hgainst him, if it contains any admis-
sion favorable to the mortgagee(c).

A suit was brought for the possession of certain lands. It
appeared that one of the defendants, Nurhurree, had at one
time been in the habit of paying rent for the ground in dispute
to the plaintiff, and further that he (Nurhurree) had instituted
a suit for possession, within twelve years of the plaintiff’s bring-
ing his action. The lower Court considered, that inasmuch
as the defendant had paid rent to the plaintiff, and had sued
for possession, his suit must be looked on as if it had been
that- of the plaintiff, and that consequently twelve years of
dispossession had not elapsed without a preferring of the
claim in a competent Court. But on appeal, it was decided

(a) S. D. A, 1856, p. 446.

"(b) N. W, P, v. 8, p. 1003 v. 7, p. 822; Cons. No. 813, August 16, 1883 S.
D. A. 1854, p. 1. As to the effect of an exparte Revenue Settlement,—see N. W.
P. v. 10, p. 864.

(¢) N. W.P.v.8, p. 288,
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that, « as the defendant in Riz suit ‘alleged that the:lands
belonged to Radhahinpore, whereas the plaintiff claimed them
as belonging to talook Kullednee, the duration of the litigar
tion in the case brought by the defendant Nurhurree, could
not be deducted in the calculation of the twelve years. It
was necessary for the determination of the question-of appli-
cability of Bection 14, Regulation III of 1793 to -ascertain,
not whether rents, as alleg'é& by the defendant Nurhurree,
were paid to the plaintiff, but fw!ieﬂier, as pleaded by the
defendants, they had been in adverse possession as regarded
the plaintiff or not; for the payment of rents, sble]y, so called,
was not proof of absolute possession™(a). .
The plaintiff farmed a property from the defendant, and
under-let the farm, pending the lease ; the defendant ousted
the under-tenant from one-half of the propérty, who thereapon
sued the plaintiff for one-half of the advance on which he got his
under-farm, and obtained a decree for the same. The plaintiff
farmer then sued the landlord for one-half of the advance on
which he got his farm. But the judge dismissed the suit, on
the ground of lapse of time, because the sub-tenant was ousted
fifteen years before the date of suit,—the ousting of the sub-
tenant and not the decree obtained by him against the plain-
tiff, being the daté at which the cause of action of the latter
first arose. The ruling of the judge was upheld on appeal.
“ When the under-tenant instituted his suit, the plaintiff
must have been aware that he was in some danger, and he

(a) 8. D, A, 1853, p, 678.
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should at once have-taken steps to assert any claim he might
have against his landlord, on thé ground of his under-tenant
having been injured. He chose to await the result of the
under-tenant’s suit ;—not only so, after the decision of that
case in 1840, from which date nine years had to run, to com-
plete the twelve years to make the law of limitation applicable,
he waited more than twelve years fiom the date of his under-
tenant’s possession, before he brought this suit against the zemin-
dar. If plaintiff chose to.see the result of the case in which his
under-tenant sued him, he did so at his own risk"(a).

A plaintiff is not entitled to deduct from the twelve years,
periods during which previous suits, brought with a similar
general object, were pending, these suits having been of a
varied and intermediate character, and not a continuous pro-
secution of the same claim. Nor can he deduct the time
occupied by. a suit which has been nonsuited(5).

The cause of action of a purchaser at a sale for arrears of
revenue under Regulation XI of 1822, arises on the date of
confirmation of the sale by the Board of Revenue(c). - In the
case of a purchase at a sale in execution of a decree, it arises
on the sale being confirmed by the Court(d).

A purchaser at an execution sale found that the lands he
had purchased were under farm for arrears of sevenue. Many
years afterwards he brought a suit to obtain possession: ahd
it was held that as he could not have got possession until the

_ (a) S. D. A. 1854, p. 228.
(b) N. W. P.v. 9, pp. 643, 559, See S. D. A. 1854, p. 500.
(¢) S. D. A, 1855, pp. 819, 850. (d) N. W. P. v, 10, p. 287,
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o

expiry of the farm, it was not nuhlthatdsee that his cause of
action arose(a). N ~ CE

A sued to recover an eight annag share of certain lands ,
and obtained a decree. In getting possession,he was opposed .
by B who claimed a portion of the land under a deed creat- !
ing a mpfyryree tenure in his favor, and succeeded in keep- ;
ing A out. . More than twelve years after the date on which
his right to the eight annas share accrued, but less than twelve 1
years after the date of the décree establishing that right, A |
instituted a suit for the purpose of having B’s.deed set aside. -
It was held that his right of action was not barred().

A and B were joint proprietors of certain property, A’s
share was sold under a decree against him. The purchaser .
&ispossessed B as well as A, and took possession of the wholc.‘
property. D’s cause of action arose on his being dxspossessed
not the date of the decree(c). . ) R

In one case it was held that a mortgagee who has issued
notice of foreclosure, has a further period of twelve years from
the expiry of the year of grace, during which he may sue to
complete the foreclosure, and to be put in possession: but that,
if he lets twelve years pass without bringing his suit for fore-
closure, his right is wholly lost to him(d).

This decision, however, is good only as to cases in which
notice of foreclosure has been issued at the earliest possible

{6) N. W. P.v. 9 : p. 559, v. 10, p. 81, " (b) S.D. A. 1855, p. 261.
{¢) N.W.P.v. 9, p. 540. Seep. 543. The following cases bear on the subject
of adverse possession. N. W. P.v. 9, pp. 845, 895 : v, 10, p. 247,
(@) Sel. Rep. v. 7, p. 46,
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moment. As the mortgagee’s canse of -action arises on the
mortgagor’s making default, his suit for possession on fore-
closure must be instituted within twelve years from the date
of default: or, rather, within twelve years from the end of
the yéar of grace,. if notice of foreclosure was issued oh the
earliest possible day(a). ‘ .-

+ The main question, as to when the plaintifi’s cause of action
first arose, seems to be very often put aside, and another,
and a very different one, snbstituted in its place, the question
namely, of how long the defendant has been in undisturbed
possession. And it has become a common ;Sractice, at least
in tghe Calcutta Court, to hold that twelve years’ undisturbed
possession by the defendant under a bond fide title, is a bar
to the suit of a plaintiff, without reference to the time when'
his cause of action first arose.

A mortgagor sold his rights and interests, and put the pur-
chaser in possession. Some years afterwards; the mortgagce
seems to have obtained a decree of foreclosure of his mortgage,
but he did not make the purchaser who was in possession a
party to the suit, and consequently was unable to turn hitn
out. After the purchaser had been in undisturbed possession
for fourteen years, the mortgagee brought a suit against him
and others for possession. The majority of the Court appe;u'
to have been of opinion, that the twelve years counted®from
the date on which the purchaser obtained possession, and that
he having been in undisturbed possession for more than twelve

" (@) See N. W. P.v. 9, p. 284,
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years, no suit would lie a.gail.xst him, * under the general law
of limitation.” - But from this, one judge dissented, and . held
that limitation ran from the date on which the martgagee ﬁrsq
became entitled to sue for possession, not from the date on«
which the defendant first obtained possession(a).

In a very similar case,—when the mortgagor’s rights had -
been sold under decree of Court, and the purchaser had obtain-
ed possession, the mortgagee got a decree of foreclosure in
the Supreme Court, but did 'not make the auction purchaser
a party to the snit. Within twelve years from the date of the
decree, but more than twelve years from the date of the pur-
chaser’s getting possession, the mortgagee brought a suit for
possession on his decree, making the purchaser defendant. The
suit was dismissed, the following being the reasons severally
assigned by the judges: “The defendants i)lead lapse of time,
on the ground that they have held for above twelve years on a
bond fide purchase. If the decree of the Supreme Court was
good as against the present defendants, the suit would be with-
in time, being within twelve years from the date of the decree,
but the decree being altogether valueless as against the pre- -
sent defendants, this suit mu;t be dismissed.” * The defendants
were not parties to the suit in the Supreme Court on which
this claim is founded. They have shown that they purchas-
ed the property in execution of a decree of Court, and have
held possession of the same for more than twelve years prior
to the institution of an action in any Court for its recovery.

(a) S. D. A. 1858, p. 21,
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The purchase was made in good faith-and no fraud is alleged.
The 'suit is clearly barred by the.law of limitation.”  The

" impediment which the plaintiffs seek to remove, is the posses-
sion of the defendants under a sale which took place mote
than twelve years before the suit was instituted : this sale
must be considered the cause of action, and the law of' limita-
tion applies. The morigagor could not confest the sale after
twelve years; the person who deriveés from him (the-mortga-
gee) cannot therefore be allowed that privilege™(a).

So, a ‘second mortgagee having obtained a decree of fore-
closure, in the zillah court, was put-in possession of the
mortgaged property. A year or two afterwards, the first,
mortgagee sued in the Supreme Court, and got a decree for-
foreclosure. But he did not sue for possession on that decree,
until the lapse of more than twel;e years from the date of
the second mortgagee’s getting possession, althongh within
twelve years from the date of his own Supreme Court decree.
The Court decided, that the first mortgagee’s right was
barred.  The effect and principle of the law of limitation |
is, that an unquestioned dond fide possession for twelve years,

of itself creates a title of property,. unlegs either the plaintiff |

can give good reason -for not preferring a suit within that !

term, or, if he does show admissible caunse fox his delay, can
prove that possession was 6riginally obtained by means®of
force or fraud, the circumstances of which should be special--
ly set forth, so as to be made matter of a special preliminary

(a) S. D, A. 1858, p. 210.
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issue. The analogy of conflicting sales, of an earlier or later
date, does not apply. There is, in our Regulations, a special
means-of obtaining a proprietary title and foreclosure, whatever.
may be the date of the mortgage ; and the possession of a title
acquired in that legal course, cannot after twelve years be dis-
~puted, except upon pleas of absolute frand or nullity”(a).

A mortgagor sold his rights in his mortgaged lands, and
then died. After his death, the purchaser’s title was disput-
ed, and unsuccessfully litigated, by the mortgagor’s heirs.
The mortgagee, after the purchaser had been twelve years in
undisturbed possession, brought a suit for possession on fore-
closure, against the purchaser and the heirs of the mort-
gagor. The suit would have been barred as to the heirs by
lapse of time, had it not been for an admission made by them,
which was considered to have revived the cause of action.
The majority of the Court held, that the mortgagee’s claim
against the purchaser ‘was barred. ¢ It has been argued,
that the purchaser is the representative of the mortgagor,
and that, therefore, the suit if good against the mortgagor,
is equally so against him ; but he holds.by another title than
that which the mortgagée sets up in the suit, and, in fact,
throughout the whole course of previous litigation, has set
up a title oppesed to that of the alleged heirs of the mort-
gagor. Of this the mortgagee was cognizant, and should,
if- he had any claim against the purchaser, have brought it
within twelve years from his possession. Therefore, although

(@) S. D. A, 1858, p. 546.
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the mortgagee ‘is ‘not barred from ‘suing on the original deed
_of mortgage, yet as the ‘purchasér, as an entirely distinct
party, has held “possession under his- own adversé titlo for
more than twelve years, such claim cannot lie cither against
him, or the lands in'his possession™(a).

" sSiiou@ for the- recovery of certain lands,
and the ‘plaintiff got-a decree. Tn carrying out the decree,
he found certain persons ‘who"ﬁad not been parties ‘to th:
suit, in possession of a portion ‘of the lands. They had
been so for'many years. Within twelve years from the date
of his own decree, but more than twelve years-after these
third gparties entered on possession, the plaintiff sued '‘to
establish his right as against them. It was held by a
majority of the Court, that the plaintiff’s cause of action arose
on the date on which the defendants entered into possession,
and that consequently his right of action was barred, as no
fraud, &c. was shown(b). : .

It does not appear, however, under what Regulation, or on
what principle, it is, that a bond fide undisturbed possession
of twelve years is held of itself to create a good title, and to
bar -the claim of one whose suit is brought within the pro-
per time from the origin of his cause of action. There can
be no doubt that, according to the plain terms of the Regu-
lations, it is to the time of the first accruing (or subseqnet.\tf
recognition, which becomes equivalent to a fresh aécruing)
of the plaintiff’s cause of action, that the Courts are bound

(@) S. D. A, 1854, p. 1. (%) S. D. A. 1855, p. 187.
Y
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to look, and that the defendant’s length of possession irrespec-
tively of the plaintiff’s right accruing, is as a general rule
wholly imniaterial(a). In-two cases only is it material. : The
one is, when the sixty years limitation rule is set up. The
other is, when it is wished to bring the case within the provi-
sions of Reg. I 1805, Sec. 3, CL 1.

That Regulation in no way limits or affects the eperation
of the ordinary rule, that a m:it may be brought at any time
within twelve years from the origin of the plaintiff°s cause of
action, but it makes an exception in favor of plaintiffs in
certain cases. It provides that a suit shall not be barred
although not brought within twelve years from the date on
which the cause of action arose, if the person in possessio
when the claim of right is preferred, shall have acquire
possession by force or fraud, or if possession shall have bee
acquired by force or fraud by the person” from whom th
actual occupant derives his title, unless the actual occupant
shall have held for twelve years under a just and dond fide
title, believed to have conveyed a right of possession and
property. If the actual occupant has held under such a title
for twelve years, there is no exception to the rule that the.
plaintiff must sue within the usual time from the origin of
his cause of dction. For instance, if a plaintiff suing for,
p;sséssion, admits that his title to sue accrued more than
thelve years previously, but alleges that he was originally
ousted by force, and that therefore his claim is not barred,

(@) See N. W. P. v. 9, p. 569.
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the defendant may plead that whatever the nature of the
plaintiff’s dispossession ‘my have been, he the defendant has
held.for more than twelve years under a just dhd bond fide
title: and this will be a good plea, which, if proved, will
prevent the plaintif’s suit from being exempted from the
ordinary limitation Yule. And it is only in such a case as .
this, that Reg. II 1805, Sec. 3, Cl. 1, is applicable, or that
questions as to the length of the defendant’s possession, can
under that Regulation be entertained. In all other cases,
the length of the defendant’s possession is immaterial, except
in so far as it throws light on the circumstances under which
the @laintiff has been out of possession. And no possession
on the part of the defendant can in any degree interfere with |
or affect those "provisions of the Regulations, which except’
certain special cases from the operation of the twelve years"
rule of limitation, as on the ground of plaintiff’s disability,
or of defendant’s admission of the rigl.1t claimed: these excep-‘
tions are applicable always, whatever the defendant’s posses-
sion may have been.

With reference to the observatiqn contained in one(a), and
supported by others, of the judgments last quoted,—that
because the mortgagor could not contest the sale to his vendee
after twelve years, therefore the mottgagee could not do so
either,—it must be remarked, that there are very many cises,
in which although the mortgagor may be unable to contesthis
purchaser’s title, the mortgagee has a perfect right to do so.

() S.D: A. 1853, p. 210,
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.
The title of the mortgagor is but a limited one: and the fitle
of a purchaser from him can -be no better(a).. It may be
that by the ortgage contract, the mortgage monvy is. not
repayable for twenty years, and that the mortgagee will,
have a right of entry then,—and not till then,—if the mortgage
debt is not paid off by that time. It is clear, that as the mort-
gagee’s cause of action in such a case does not arise until the
lapse of the twenty years, Lie has a right of suit for posses-
sion against the mortgagor, then, and for twelve ye'ars more.
In like manner, as a purchaser from the mortgagor cannot
possibly take more than the mortgagor had to give, he can”
derive from him no estate which is not liable to be foreclesed
at the end of twenty years, or within twelve years therefrom.
Mortgages in which the loan is made repayable at a very
long date, are not uncommon, and their validity has never
been questioned. But if it be law, that a purchaser from
the mortgagor, who has had possession for twelve years, has
got a title by prescription, the mortgagee may, through no
fault of his own, be deprived of his security, and be left
without a remedy. For a yortgagee by conditional sale not
usufructuary, having no right to possession until default is
n:ade, if his mortgagor chooses to make a sale of his own
rights and to put the purchaser in possession, cannot prevent}
him.by any possible means.
When on the face of the record it appears that more than
the twelve years have elapsed, the plaintiff, who considers

(@) §. D. A. 1853, p. 210,
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that his right of action is not barred on the ground that his
case falls undgr Cl. 1, Sec. 3, Reg. II of 1805, must distinctly
set forth his grounds either in the plaint or in tie replication.
He must, on.the grounds stated, specially claim exemption
from the operation of the ordinary litnitation rnle. And this
he must do whether the defendant has pleaded that his claim
is barred or not(z). .And it seems, that when it appears on
the .pleadings, that the suit is barred by lapse of time, the
Court will take judicial notice of its being so, even although
it is not pleaded specially by the defendant(5).

Before a claim, otherwise barred, can be held not to be so
on the ground that it falls under CL 1, Sec. 3, Reg. II of 1805,
the Court must find distinctly that there was fraud or force in!
the original transaction, and no twelve years’ bond fide posses-
sion. The mere declaration that the original alienation was
invalid, is insufficient(c).

A fraudulently obtained possession, and B purchased the pro-
};erty at an executive sale under a decree against A. More
than twelve ycars after the dispossession by A, but less than
twelve years after the purchase Ry B, a suit for possession
was brought against the latter by C. It was held that C’s
right of action was not barred, B not having posses:;ed under a
bond fide title for twelve years(d). *

Possession obtained by a mortgagee under his mortgage, i:; not

" a band, fide posscssion, or such as can convey a permanent titleje).

(a) N. W, P.v. 10, p. 273 : S. D. A. 1855, p. 208.
(b) Semble, N. W. P. v. 10, p. 278. (&) N. W. P.v. 9, p. 391.
(c) N. W. P, v. 10, p. 248, | (e) N.W.P.v.9,p. 425.
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A decree that the right to certain preperty is barred, extends
to the right to ekur land attached, although no special mention
of the chur was made in the decree(a). - '

It has been held, that in cases of mortgage, as well of sim-~
ple mortgage, as of mortgage by conditional salé, the cause of
action of a third party (as of one who claims to be proprietor
of the pledged land) arises at the date of the deed, not at the
date of making the sale absolute, or of bringing the land to
sale, in satisfaction of the mortgage debt. The rendering the'
sale absolute, or bringing the land to sale, is a mere conse-
quence depending upon the original transfer, and not a sepa-
rate transaction by itself. The injury done is complete sa far
as third parties are concerned, unless the mortgagor avails
himself of the condition enabling him to redeemy—of his doing
which, there can be no c‘erta.inty(b).

The rule that a suit must be instituted within twelve years
from the date on which the cause of action arose, will in all
cases be most strictly applied. And the fact of the twelve yea.ré
having expired during the Dusserah vacation, is no ground for
admitling the suit on the figst Court day after the vacation(c).
But if the time expires while the Court is unexpectedly shut,
as, in one instance, from the death of a mnear relative of the
judge, the suit will be admissible on the re-openiug of the
Court. The closing of the Court on such an occasion, with-
out legal authority, or public announcement, is a contingency
against which the suitor cannot be expected to provide(d).

(a) S. D. A. 1855, 454. (€) N.W.P.v.8,p.13: v. 10, p. 411.
() N.W.P.v.6,p. L. (@) N. W, P. v. 8, p. 428
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All suits .and complainta of a civil nature, are to be
brought in .the courts of the ‘zillah or djstrict within the
limits of whose jurisdiction the real property to which the
suit may relate shall be situated, or in other cases, the
cause of action shall have arisen, or the defendant at the
time when the suit may be commenced, shall reside' as a
fixed inhabitant(a). C ‘ i

Suits for possession on foreclosure must therefore be bronght
in the zillah in which the lands lie. If they are situated with-
in the limits of more than one zillah, an application must be
made to the Sudder Court, for leave to have the cause tried
in gpe of the courts which have jurisdiction(5).

A suit for the recovery of money advanced on mortgage,
is cognizable in the district in which the money was advanc-
ed, and not in the district where the mortgage land is situat-
ed. The loan in such cases is the cause of action(c). But it
seems, that if it is not denied that the m:rtgage deed was
executed within the jurisdiction of the court before which
the suit is brought, and within which also the mortgaged pro-
perty is situated, the suit will be entertained, although the
money was not advanced, and the defendant may not have
resided, within the limits of that jurisdiction(d).

An advance was made in Behar, both the lender and the
borrower being residents of that district, on lands in l;'hau-
gulpore. It was held that a suit to recover the sum lent,

was rightly brougt in the Court of Behar. In this case, the

(a) Reg. I1I of 1793, Sec. 8; Reg. IT of 1803, Sec. 5: N. W. P. v, 10, p. 4.
() Supra, p. 138. (c) N. Y. P.v. 7, p. 158, (@) N.W P.v. 7, p. 1568,
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mortgage security was bad, ‘and the lien of the mertgﬁgee o
the land had been destroyed(a).

- Tt has been ruled, that when land is mertgaged to two per-
sons " jointly, in security-of a sum advanced by them in equal
proportions, an action by one for his share of the money
will lie; although he does not make his co-momcree a party
to the suit(5). .

Where there was a large hody of co-sharers in an estate,
which had fallen into arrears and was sbout to be sold by
Government, and certain persons saved the lands from :;a.le,
by advancing the sum required, in return for which they got
a conditional sale of the property executed by thirty-mino
sharers, it was held, that as this sale had been for many
years recognised by the whole body of sharers, the mort-
gagees were entitled to foreclose the mortgage . against the
whole body, although it appeared that four or five sharers
were not in any way pa;ties to the execution of the original
deed of mortgage(c).

It is only in mortgages by bye-bil-wufa, kut kubala, or
conditional sale, that foreclogure can occur. :

In pure usufructuary mortgages, including those by lease,

“the proprietary rlght of the mortgagor never is taken from
him, nothing moke than a temporary enjoyment of the land
beiné given to the mortgagec, liable to be put an end to at
an)'r moment, on the mortgage debt being. cleared off. In

{a) S. D. A. 1858, p. 158.
() N. W, P. v. 8, p. 91, and a case theré quoted.
(¢c) N.W.P.v.9,p. 183, °
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simple mortgages, and in mortgages by bye-bil-wufa, kut
kubala or conditional sale, whether accompanied by posses-
sion and usufruct or not, the mortgagor may, on making
default be deprived of his whole interest in the property he
“has pledged ; but in the former case the rights of the mort-
gag;r are, under a decree of Court, put up for ale, and
transferred to whosoever may be declared the purchsser: in :
the latter, foreclosure takes place, that is to say, all the
interest of the mortgagor in the mortgage lands ceases, and
passes directly from him to the mortgagee.

The mortgagee is bound by the terms of his contract, and
cangwt sue to foreclose, or to have his debt paid, or the land
sold in satisfaction of it, until the time fixed by the contract
for the re-payment of the loan has passed(a). ' -

I. In a case of simple mortgage, the mortgagee may bring
his suit at any time (except where the ordinary limitation
rules intervene) after the debt has become -due according to
the terms of the agreement, and no notice of the intention to
sue need be given to the mortgagor, more than is required to

be given to the defendant in any qrdinary suit. The suit is
!

|
costs, but the mortgage deed should be set out'in the plaint,

brought for the recovery of the sum- lent, with interest and

so as to show that the debt is something moke than a simple
money debt. The Court after inquiring into the amount
remaining due, will give a decree for it. If the mortgagor

does not pay the sum decreed, the mortgagee must apply to

(a) See 8. D, A. 1854, p. 507 .t
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‘the Court to have the pledged land sald in execut.:on and the
li {Court will ordler that the rights and interest of the mortgagor
in the land, such as they were at the date of the mortgage
deed, shall be sold. Any surplus which remains after liqui-
Mng the debt, belongs to the mortgagor. -

The decree is always against the mortgagor, personally, and
if the land does not produce a sufficient sum, the mortgagee
may still proceed against the mortgagor for the residue un-
paid, as an ordinary decree-holder. And so, if the mortgagee
chooses in the first instance to proceed against the mortgagor
alone, he may afterwards, if his debt is not satisfied, enforce
his claim on the land. v

A person on borrowing a sum of money, gave his bond for
it: and the bond also pledged certain property, providirg
that any sale or mortgage of it until the lender’s claim was
satisfied in full, should be invalid. The lender afterwards
brought a suit for the ‘money in the Supreme Court, and
obtained a decree. He attempted to execute his decree, as an
ordinary judgment creditor, on the property pledged, but
was resisted by some intermediate incumbrancers whom he
found in possession. He then instituted a suit in a Mofussil
Court to realise the sum which had been decreed to him, by
setting aside the intermediate incumbrances, as illegal and
cont.rary to the terms of his mortgage. It was held that,
inasmuch as there was an express pledge of the lands to him,
and a proviso that any sale or mortgage of them prior to
the payment of his debt should be invalid, the mortgagee’s
having already obtained a decree for money, without any
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allusion . being made to the sale of 'this parti¢ular property
in exec'uéioﬁ, did not effect his len, and gt he was still
- entitled to bring the mortgaged lands to sale free from any
subsequent'-*iﬁgﬁnbranqes(a). ’

The course to be pursued by the mortgagee is the same
- whether the -mortgaged property remains in the hands of the
mortgagor, or-has passed to a purchaser from him. - And a
party sujng for a debt sec:,ured by simple mortgage, and to
have the pledged property sold'in satisfaction of it, need not
include in his suit, any claim to set aside alienations of a date
subsequent to that of his own mortgage, as the liabilities of
thesland are not affected by after-transfers, nor is the validity |
of such transfers in any way affected by the result of the¢
mortgagee’s suit(d).

A obtained a decree on a simble mortgage hond. B also
obtained a decree on a similar bond, and sold the lands in
execution. But B’s mortgage was st;bsequent to A’. It was
held that A’s rights were not prejudiced by the sale, and that
he was entitled to have the property re-sold in exetution of
his decrees,—free from all subsequent incumbrances. And
the fact of A’s not having taken out process of attachment
against the lands, or given any intimation of his mortgage at
the time of B’s sale, did not injure A’s right(c). .

Land in the hands of a purchaser, will be sold just as if
it still belonged to the: mortgagor : but if the names of the
purchasers have been registered in the Collector’s office, the

L)
(6) N, W. P, v. 8, p. 316, (b) Supra, p, 105. (¢} N, W. P. v, 10, p: 680.
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property when brought to sale in pursuance of a decree obtain-
ed by the mmﬁ is rightly desrgnated in the auction adver-~
tisement, as the # rights and interests” of the persons whose
.names stand recorded, these being in fact the subJect of the
“sale in such a case(a). :

But there is a summary case, the deciéion in which seems
opposed to this in principle. A mortgagee, who had obtain-~
ed a decree, applied for an order to have the mortgagcd
lands sold in execution. He was opposed by certam per-
sons who had not been made parties to his suit, and who
were in possession under a decree of foreclosure of the Su-
preme Court. It was decided on appeal, that no sale genld
be ordered under the circumstances(d).

There does not seem to be any objection to a mortgagsc
becoming himself the purchaser of the land, for the sale of
which he has obtained an order, so long as no case of fraud or
collusion is made- out aéa.inst him(c). In England, this.is
not so: there, a mortgagee can becom:-t}:; purchaser, only

C Tk A ¢ A b w————— P AL B o Aol

by special leave of the Cour@
TIL Tn the case of mortgage by bye-bil-wufa, kut kubala,

or conditional gale, foreclosure cannot be obtained until certain

forms prescribed by law have been gone through ; and these
forms must be very strictly complied with, any failure in this
respect proving fatal to the whole proceeding.

(a) N. W. P. v. 7, p, 188.
(b) Sum, Cascs S. D. A. Bholanath Coondoo, petitioner ; 29th January, 1853.
() N. W. P. v,6, p. 218.
(@) Daniel’s Chanc. Practice, p. 1196.



INCLUDING FOEECLOSU’RE 189

The ﬁrat thing(a) to be done by & mortgagee by condi-
tional sale wishing to foreclose, that ig mmsm “have the sale
to him declared absolute, is to demand payment of what is
due on the mortgage, from the borrower or his representative.
If the application is unsuccessful, he must present, by himself
or by one of the authorised vakeels of the Court, a written
petitioh to the judge of the zillah or city in which the mort-
gaged property is situated, stating that the petxtmner is mort-
gagee by conditional sale of the property in q_uestlon, that
a certain sum is due to him for principal, with a sum for
interest and costs, that the petitioner has made demands for
paxyent but without effect,—and that therefore he wishes to
have his sale made absolute, to be put in possession, and to'
be registered as proprietor.

On receiving this petition, the judge will cause the mortga-~
gor or his legal representative, to be furnished as soon as may
be, with a copy of it, and also with a n.otice or perévannah under
his seal and official signature, notifying to him, that if he does
not redeem the property mentioned in the petition, within one
year from the date of the notification, the mortgage will be
finally foreclosed, and the conditional sale be made absolute.

The judge will act upon the petition of one who professes
to be the mortgagee of property within his Jurisdiction, wnth-
out making any inquiry as to the truth of its contents, or
even as to the existence of & mortgage at all. And the pro-
duction of the original deed of mortgage, prior to the. issue

" (@) Reg. XVII. 1806, Sec. 8,
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of notice of foreclosure, is not neoessa:ry(a). But a judge
may if he-pleades satisfy himself, by requiring the production
of the document; that the applicant for foreclosure is the
¢ receiver or holder of a deed of mortgage”(3).

A copy of the mortgagee’s application to foreclose, must
accompany the notice issued by the judge to the mortgagor
or his representative ; but it is not required, that he should be
served with a copy of the mortgage agreement(c).

The notice from the judge to the mortgagor must issue from
the court of the zillah or city in which the pledged property
is situated at the time of issue : and if this rule is not attended
to, all the subsequent proceedings_ will be bad(d): .

But it appears that when the lands lie in several zillahs, a
notice applicable to the whole lands, but issued from enly
one of the courts which have jurisdiction, is sufficient ; and
it is not mecessary either that a separate notice should issue
from each one of the cc;urts, or that leave should be obtained
from the Sudder Court to issue one notice which may suffice
for all the property in dispute.

This was decided by the Privy Council in the case of
Rasmunee Dabee v. Pran Kishen Dass(e). In that case, the
mortgage deed on which the suit was founded, described the
whole lands as situated in zillah Moorshedabad, and out of
the court of that zillah notice of foreclosure was issued. The

(a) Rep.Sum. Cases, 8 Sept. 1840. (b) Cir. Or., 5th June 1848, No, 46.
(c) Cons. 630, 11th Maxch 1831.
(d) S. D. A. 1847, p. 485 ; Reg. XVII. 1806, Sec, 8.
(¢) Moore's Ind. Ap, Cases, v. 4, p. 392.
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Collector was a party to the suit, and objected that part of
the lands being in zillah Beerbhoom, the notice was incom-
plete : on which the mortgagee pleaded an order, of date
subsequent to the notice, obtained by him from the Sudder
Conurt, for the trial of the cause in the court of Moorsheda-
bad.” Upon these facts, the Privy Council in giving judg-
ment remark: ¢ What is there to show in the yhole course
of these' proceedings, that these lands were not situated
partly in one, and partly in the other district ; and what is
there to show in the course of the proceedings, that if that
were the -case, an order (i. e. notice of foreclosurc) made in
thegqgourt of either district, would not be a proper order.
We think - that there is nothing in this case, to show that the
order was not made in a proper court.” )

Judges are required to pay particular attention to prevent
any unnecessary delay in issuing these notifications; and in
justice to mortgagees, as well as in cc;nformity with the Regu-
lations, they should be issued as soon as possible after the
receipt of the application for foreclosure. The mortgagee there- -
fore, on filing his application, should be directed immediately to
deposit the tulubanak of the peon, through whom the notice is
to be issued to the other party, that the order for issuing the /
same may be passed without delay. The drder for issuing
the notice must be passed, after the deposit of the tulubtznah_
of the peon, by whom it is to be served(a).

The period of one year, during which the mortgagor may

(@) C. 0., 9th April 1817, pars. 8 ; Cons. 644, 24th June 1881 ; N. W. P, v. 7, p. 60.



192 OF THE REMEDIES OF THE MORTGAGEE,

‘ f%deem, must be calculated from the date of the “notice(a).
And the notic.a s to bear date on the day on which it is
actually issued, and not on the day on which the order for its
issue is passed(s). To this rule, that the’year during which
the mortgagor may redeem, is to be calculated from the ‘date
of issue of the notice, there is no exception; and no local
custo: can prevail against it(c).

It must be particularly observed, that the year allowed by
law counts from the date of issue of the notice, not from the
date of service on the mortgagor. Thus, the date of issue being
the 28th May 1841, and the date of service the 17th June, the
year counted from the 28th May. The Court in its judgmw~nt
in this case, said,—* The one year’s grace allowed by law to the
borrower, after the period mentioned in his engagement has
cexpired, being clearly a matter of favor, there can be no reason
for allowing any further indulgence, and the enactment must
be construed strictly and to the letter™(d). So that it would
seem, that if the notice of foreclosure is not served on the mort-
gagor until the lagt day of tl;e year of grace, he will have no
time at all left him for redemption. ) "

From the last case it also appears, that the date of original
issue, and not the date of any second or later issue,—as by the
Sheriff, to whom' the serving of the notice was entrusted,—is
the ‘pcriod from which the year is to be calculated.

(a) Reg. XVII. 1806, Sec. 8 ; Cons, 263, 23rd June 1817, _
(b) Cir.Or., 9th April 1817, para. 2 ; Sel. Rep., v. 6, p. 166.
(¢) Sel. Rep., v. 6, p. 166 ; S, D, A, 1847, p. 270.

{d) Sel. Rep., v. 7, p. 264,
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Notice is to be gﬂiven to the mortgagor or * his legal repre-

sentative.” These words are very strictly construed hy both
the Courts, and great care must be taken that all the proper
- parties have had notice.

‘Notice to the person who on the face of the deed appears to
be the mortgagor, or to his representative, appears to be all
that under any circumstances is required.

When A mortgaged land, B witnessing the deed, but being
in reality a co-mortgagor with A, it was held, that notice to
‘A was sufficient, a]thouéh the petition and plaint of the mort-
gagees, showed they were cognisant of the fact that B also
was in truth a mortgagor(a).

So it would seem, that A having mortgaged lands in the name
of his son B, notice to B would be considered sufficient : and that
this notice, having heen served during A’s life-time, would be
binding upon the other parties who along with B, had on A’sdeath
during the year of grace, become his « legal representatives”(5)

From this last decision it also appears, that if notice i
once given according to the requisitions of the law, a change
during the year of grace, in the parties entitled to rpdeem,
does not make any further notice necessary.

It has for some time been the rule that a purchaser at a public
sale, of the mortgagor’s rights, is the inortgafor’s “ representa-
tive,” so as to be entitled to notice : but it is only recently that
it can be said to have been finally settled that a purchaser by

private sale is so also.

(0) S. D. A. 1849, p. 6. (b). S. D. A. 1852, p. 423,

A2
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When the mortgagor had sold his interest by private sale,
and the purchaser was in possession, it was held that notice
to the mortgagor was sufficient, without notice to the pur-
chaser(a). And guided apparently by this decision, the Agra

, Court held more lately, that a purchaser by private transfer
" from the mortgagor is not entitled to notice, and that a mort-
gagor has no power to constitute a private purchaser- his
legal representative in a mortgage contract, as the mort-
gagee’s engagement is with the mortgagor, and with him
alone. But the Court at the same time decided, that a pur-
chaser who comes in under a title derived from a public
sale, is on a different footing, and is as much the “legal
representative” of the mortgagor, as the natural heir ; that
notice must be served upon him ; and that no analogy exists
between a private sale and a compulsory transfer, carrying
with it primd facie a valid title at law(2).

The Calcutta Court however has expressed its dissent from
the doctrine laid down in these two cases, and declared that
the purchaser out and out of a mortgagor’s title, whether by
publicgor by private sale, is his legal representative, and must
be served with notice(c).

After much argument it has been ruled, that the pro-
cedure of the Company’s Courts does not require or admit
of the issue of a notice of foreclosure to a sccond or other
subsequent mortgagee(d). And when a second or later

(a) S. D. A. 1847, p. 499,  ° (b) N. W. P. v. 6, p. 210, v. 9, p. 1 : and
see v. 9, pp. 871, 421 : also S. D. A. 1854, p. 1. (¢) S. D. A. 1858, p. 859.
(d) S. D. A. 1868, p. 859; N, W. P. v.8, p. 804 ; Supra, pp. 120-124.



INCLUBING FORECLOSURE. 195

mortgagee intends to foreclose, it is sufficient if he gives
notice to the mortgagor or his legal representative, with-
out serving or giving any intimation to a prior mortga-
gee, even although such prior mortgagee is in possession(a).
The soundness of these decisions' may however perhaps be
questioned(). "

When the ‘mortgagor’s representative was a minor, and
notice was served on certain persons, who were believed
to be, but who were not in fact, his guardians, the notice
was bad(c). '

A mortgagor by deed directed that his widow should pos-
segs his zemindary (half of which was under mortgage), and
enjoy it during her life-time: he granted permission to her
to adopt a son, and directed that on her deéth, such adopted
son should inherit all his property; and he desired her to pay
off his mortgage debts, by selling or mortgaging any portion
of his zemindary. Under this autho.rity, the widow did adopt
a boy as son to her deceased husband. The adopted son was
a minor, and under the guardianship of the widow. Service
of netice of foreclosure on the widgw, was held to be sufficient
without notice to the son(d).

‘When the estate is under the control of the Court of
Wards, by which a g'uardian and manager‘is put in posses-
sion, notice ought to be served on such guardian and n:ana.-
ger ; and the Collector of the district, as representing the

() See S. D. A. 1847, p. 499; N. W. P, v. 8, p. 804.
(& Sece Supra, pp. 120—124. () N. W. P.v. 6, p. 278,
(d) Moore's Ind. Ap. Cases, v. 4, p. 892,
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Court of Wards, should be a party to the proceedings. If
a new manager or guardian is appointed after issuing the
notice, he is substituted in all future proceedings, for the
original one(a). ‘

It is very doubtful what the exact nature of the “ mnotice
of foreclosure” is: that is to say, whether it is a notice which
requires to be served upon every person who has the right of -
redemption, or whether it is a mere proclamation which, even
although the right of redemp.tzonemay be vested in more than
one class of persons, need be served only upon the mortgagor
or the person or class of persons (hitherto undefined) coming
under the head of the mortgagor’s “legal representatjve.”
The intention apparent from the Regulations is that all those
who have the right of redeeming should be served,—the
question as to who those are, being left open(). The

, tendency of many of the decisions of the Courts, however, has

; been to treat it as a mere proclamation.

"It has been decided that personal service on the mort-
gagor of the notice of fureclosure, is not absolutely neces-
sary, if due efforts have been made to serve him, but have
proved ineffectual.

This has been recently ruled by the Calcutta Court, in a
case in which the following judgment was delivered: «We
are of opinion that, neither by the terms of the law itself,
nor by constructions put upon it by the Court, is it impera-
tive that personal notice should be served on the mortgagor.

L J
(@) Moore's Ind. Ap. Cascs, v. 4, p. 892, T ® .See Supra, pp. 120—124,



INCLUDING FORECLOSURE. 197

The words of the law are, that the judge shall cause the
mortgagor or his. légal representative, to be furnished as
soon as possible, with a copy of the mortgagee’s petition for
foreclosure, and shall notify to him by a perwannah, that
if he shall not redeem the propefty in the manner provided
for by Sec. 7, within one year from the date of the noti-
fication, the mortgage will be finally foreclosed. There is
nothing in the above terms which prescribes, or even alludes
to the necessity of personal’service upon the mortgagor ; all
that is required is, that he shall be made aware, through the
Court, that an application of foreclosure has been made, and
a yoar’s grace is given him to fulfill his contract with the
mortgagee. The Circular Order No. 7, dated 9th April 1817,
points out that the year allowed for redemption must be cal-
culated from the date of issue of notification. Here nothing
is said of personal service; the year of grace is to com-
mence from a date at.which the notice had not, and could
not have been served on the mortgagor. The notice was not
yet issued, but the foreclosure is to be held to have been com-
pleted on the expiration of twelye months from the date of
the notification. The several Regulations which lay down
the mode of serving notice on defendants, namely, Sec. 11,
Reg. IV. of 1793, Cls. 2 and 3, and Sec. 3, Reg. IL of
1806, clearly show that where personal service is not practi--
cable, issue of proclamation for the defendant’s attendance
is prescribed, and the case goes on er parte ;“E;so, by Sec. 6,
Reg. II."of' 1819, in cases of resumption, and also in execu-
tion of decree, by Sec. 15, Reg. XXVL of 1814, and by
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Sec. 7, Reg. VIL of 1825, where, if personal service is im-
practicable, notice is to be affixed to the defendant’s house.
To us, it appears that personal service must of course be held
to be good; failing that, notice by any other means to the
mortgagor is equally good, without actual service .on him.
The duty of the Court is to serve notice, or to use its best '
endeavors to give information to the mortgagor of the fore-
closure. If upon duly certified returns to the Court, by the
serving officer, it should be proved that every attempt to
serve or give notice was unsuccessful, the mortgagee is ‘enti-
tled to bring his action for possession after the lapse of the
year of grace, calculated from the date of the issue of, the
notification through the officers of the Court”(a). .

. And so, in the Agra Court. A decree for foreclosurs was
passed against several mortgagors; three of them, A, B and
C, appealed on the ground that they were not duly served
with the notice. The Court in gﬁ'ing judgment, confirming
the decree of the lower Court, said: ¢ On referring to the
summary proceedings under Sec. 8, Reg. XVIL of 1806,
relative to the foreclosure of the mortgage, the Court observe
that the appellants A and B, made appearance in the Judge’s
Court, and opposed the application of the mortgagee for fore-
closure. The appellant C, it is true, did not appear on this
occasion ; but it is stated by the judge, to have been proved
by the witnesses produced by the respondent, that the pro-
clamation issued in consequence of this appellant C having

(a) S.D. A. 1854, p. 281. So, 1855, p. 8.

¢
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®

evadod service of the original notice, was affixed at his resi-
dence in his presence.. Under. these circumstances, the Court
are of opinion, that none of these three appellants are in a
position to plead ignorance of the notice of foreclosure. The
mortgagee did all that was possible to be done: no less
than twelve separate proclamations were affixed at the resi-
dence of such of the mortgagors ‘as had evaded receipt or
acknowledgment of the original notice, and the Court are of
opinipﬁ, that the requirements of the law have been substan-
tially fulfilled as regards these three appellants™(a).

A case was remanded to the zillah judge, because he had
notgiyen a sufficiently full and explicit opinion on the plea
of the defendant, that the notice had not been duly served,
having only been stuck up on the door of his (the defen-
dant’s) house(b). -

In one instance, in which the notice was returned w‘ith a
report that the parties named in it could not be found, upon
which a proclamation was affixed at the judge’s’cutcherry,
and the residence of the parties,—this was reckoned to be
insufficient ; and it was. said that, the strict letter of the
Regulation must be followed, and that the Regulation did
not provide for the substitution of a proclamation, in such a
case(c). Apparently, however, it was not proved that any
very great effort had been made to serve the mortgagor per-
sonally : at any rate, this case is overruled by the later deci-

sions cited above,

(a) N.W.P.v.8,p. 400.  (b)S.D.A.1852,p.557.  (¢) N.W.¥.v. 6,p. 278.



200 OF THE REMEDIES OF THE. MORTGAGER,

Nlne out of eleven sharers made a iortgage of the whole
joint property. The remammg two afterwards gave their
consent in writing to the mortgage. Notice of foreclosure was
served on the nine only. But it was held that this was under
the circumstances, sufficiéent notice on ai/ the eleven(a). -

The mere fact of cognizance on the part of the mortgagor,
or his representative, that his property is liable to foreclosure,
or cognizance of the’steps which the mortgagee has been
taking, will not absolve the ﬁ&rtgagee from the necesél'ty of lf

strict compliance with the requisitions of the law as to issu- ‘
ing and serving the notico of the application to foreclose(?).
The Calcutta Court in one case séemed to lay considgreble
weight on the mortgagor’s being aware of what was going
on: but the point was discussed merely as incidental to other
questions which arose in the cause(c).

From these cases it appears, that if the mortgagor or his
representative cannot be found and _is really dond fide absent,
and ignorant of the issue of the notice, foreclosure can be
completed in his absence, and without his being in the least
aware of the proceedings which are being taken against him,

tf the mortgagee has done all that could ] Ldone to effect

ervice, This, in fact, is merely carrying out fully the rule,

T

that the year of*grace counts from the issue of the notice, not
from its service on the mortgagor.
The notice to redeem, gives no efficacy to transactions not

in themselves legal ; and the non-appearance of the mortgagor

(@) S.D.A.1864,p.511. (b) N. W, P.v.6,pp.210,278. (c) S. D, A, 1847, p. 499,
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within the prescribed year, does not bar him from disputing thLe
contract, or from proving it to be void or voidable(a). The
I;mrtga.gee must establish his case like any other plaintiff.

Notice under Sec. 8, Reg. XVII. 1806 being issuable on
application, without any sort of inquiry into the merits of
the case, and without any intimation being given to the
supposed mortgagor of the intention to make such applica-
tion, no publicity can be comsidered to attach to its issuc.
It is altogether a matter bétween the mortgagor and mort-
gagee, and may be. just as secret as the original transac-
tion on which it is alleged to be founded. And the fact of
a pap’s having caused notice of foreclosure to be issued, is
not in any way to be taken even primd facie as affording a
presumption of his good faith. . Therefore the Court revers-
ed the decision of a zillah judge by whom a conditional sale,
alleged by the supposed seller to be collusive and fraudulent,
was held good because amongst other reasons, « had there
been collusion, they would not have entered into a deed of
conditional sale, which they knew would have to come before
the Court, under Reg. XVIL, which publicity might have
been avoided”(d).

Notice of foreclosure having been issued, the mortgagor or.
his representative, must take care, within the year of grace,
to tender to the mortgagee, or to deposit in Court (which is |
always the safer plan), the whole amount of principal and

(a) Sel. Rep. v. 5, p. 81; S. D. A. 1851, pp. 211, 648; Cons. 1140, W. C. 20d,-

Cal, C, 28rd March 1838,
(). 8. D. A, 1848, p. 86.
[ ]

B 2
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interest, or if the mortgagee has had the usufruct of the land,
the amount of the principal only, which is due.. —

It has been already shown, that the tender must he made
in money, but that if the mode of re-payment agreed on in the
original contract is more favorable to the mortgagor than
that provided by the Regulations, a tender made according té
the contract is sufficient(a). But whatever stipulations to the
contrary . have been made, a tender or deposit in strict com-
pliance with the terms of the Reénﬂations, is all that is neces-
sary. At least it was so decided in one instance, where

the mortgagee having been in possession, a deposit of the'!
principal was held sufficient to prevent foreclosure, although |
the mortgage deed contained a covenant, that the mortgage
should be foreclosed, unless certain sums due for improve-
ments, as well as the principal sum lent, were paid off withi
the year of grace().

Where it had been aéreed between the partics, that a sum
due from the mortgagee should be set off against so much
of the mortgage debf, a deposit by the mortgagor of what
remained due from him, after making the deduction, was held
to be sufficient. But a mortgagor who makes a tender of this
sort runs a very great risk, and ought to be very sure of his
grouLnd before he*does so. {' For if the sum tendered or depo-
sited falls short, though it be only to the extent of one rupee,
of the amount due, the mortgagor’s right is, on the expiry

(a) Supra, pp. 118,119; Reg. XXXIV. of 1803, Sec. 14,
(b) N. W. P. v, 8, p. 161,
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of the year of grace, v:'holly gone.; In giving judgment in one
case(a), it was remarked by the Court,  that although the
legislative provisions forghe redemption of mortgages, are spe-
cially framed with a view to the protection of mortgagors, the
obligation imposed by them of meeting the call for the dis-
charge of the mortgage debt within the period fixed, is strict
and positive, and if the mortgagors fail to make the payment
demanded, thej must do so at their peril, since, should it
prove ¢ that the alleged sale‘was authentic and valid, and that
any part of the amount demanded was due’, the sale will have
become absolute, and he must, on & suit being brought against
hisa . lose his lands(d). The law makes no allowance for errors
on the part of the mortgagor. The line must be drawn some-
where, and the difference of ore rupee in the sum tendered is
as fatal to the redemption, as of 10,000. The same strictness
is observed in the parallel cases of the laws of limitation, and
of appeal : it may seem hard that a difference of one day only
should bar the suitor or appellant’s entrance to the Court, but
so the law has decrced, and it is the duty of judicial officers,
in this, as in other cases, to confoym to its provisions.”

The tender or deposit must be made, within a year from the
date of the issue of the notice of foreclosure(c). But if the
last day of the year of grace happens to be a holiday at the
public offices, a deposit on the first ensuing business day will

generally be held sufficient.

(a) N. W, P. v, 8, p. 447 ; v. 10, p. 580.
(4) Cir. Ord. 22ad July, 1813, (¢) N. W. P. v, 19, p. 580.
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It has been ruled that the year of grace having expir-
ed on Sunday, a deposit or tender on the following day is
good(a). And the year of grace haying expired during the
Dusserah vacation, a deposit maéle on the day on which the
Court re-opened, was sufficient, and saved the estate from
foreclosure(d).

But the later cases seem to show, that if the Courts are
shut on the day that the year expires, the mortgage money
ought to be privately tendered ‘within the prescribed time,
in order to entitle the mortgagor to make a valid deposit
on the first ensuing Court day. It has been declared by
both the Calcutta and the Agra Courts, that when the lgst
day of grace happened to be a holiday at the public offices,
this might afford a sufficient excuse for not having paid the
money into Court, but was no reason why there should not
have been a private tender(c). There can therefore be no
doubt that, in order to' be certain of saving the right of
redemption in all such cases, a private tender within the year
cught to be made.

When a sum of money is brought for the purpose of
being deposited in Court, it ought to be received whatever
its amount, and its receipt should be notified to the mortgagee.
It is irregular for the Court officer to make a report as
to the insufficiency of the tender, and the correct amount
required(d). ’

(a) Rop. Sum. Cases, 15th July, 1841, (b) Sevestre’s Rep., 27th April, 1840.
(¢) Sel. Rep. v. 7, p. 261; N. W, P. v, 7, p. 60.
(d) N. W. P, v. 10, p. 580.
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The tender or deposit must be made unconditionally, and if
it is fettered with any restrictions, it is bad, and the mortgage
will be foreclosed on the expiration of the year of grace, just
as if no tender or deposit had been made. ‘
/ The mortgagors some weeks before the expiry of the year
of grace, applied for leave to deposit the money in Court,
subject to a condition, that it.should not be paid to the
mortgagee, but should be kept in Court, until a regular suit
disputing his claims could *be brought;\Ithe judge gave the
permission asked for, and received the mbney so conditionally
deposited. The day after the year of grace came to an end,
the judge called upon the mortgagors to take away their
money, remarking that such a conditional deposit was not
allowable; and he afterwards declared.the conditional sale to
have become absolute, because the money had not been paid
or deposited within the year. On appeal, the majority of the
Court expressed themselves thus: "« We are of opinion, that
the judge when applied to to receive the money, though
coupled with certain conditions, did not act contrary to any
law or practice in receiving the money. He complied with
the mortgagors’ request; but this did not remove from the
mortgagors the responsibility of the consequences of their
own act. The judge acts in such cases purely ministerially ;
it is not his place to indicate to any one the course hé is to
pursue; and any thing that he may do in compliance with
such a request as that of the*mortgagors, in this case, does
not in any way affect the relation existing between the mort-
gagors and the mortgagee. The deposit was made with a
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mqﬁest that it might not be paid to the mortgagee: this is
not a tender or payment contemplated by, Sec. 7, Reg. XVIL
of 1806, and Sec. 2, Reg. I. of 1798, and had the judge
never passed his second order (desiring the mortgagors to
take away the money), the right of the mortgagors was gone
the preceding day: and any order passed after that date,
must be considered as a nullity as far as the merits of this
case are concerned. We are therefore of opinion, that the
acts of the judge form no bar to ‘the foreclosure of the mort-
gage.,” The dissentient judge, after expressing his opinion
that the judge of the lower court had acted judicially, and
not merely ministerially, remarks: ¢ It is clear to me, that
deluded by the judge’s first order (allowing them to make
the deposit condition.ally), the mortgagors have lost their
property ; and this is a case in which the strictness of the
law should yield to the unquestionable equity of the mort-
gagors’ claims)(a).

So, when the mortgagor restrained the payment to the
niortgagee of money deposited, until the result of a redemp-
tion suit which he was abput to bring, should be seen, and
the year of grace expired without any unconditional deposi
being made, and the redemption suit failed,\the mortgage w.
declared foreclosed as if there had been no deposit(b).

A mortgagee demanded a larger sum than was really due to
him.. The mortgagor paid into Court the sum he asked for,
stating that he did so merely to obviate all objections, and

(a) S. D. A, 1847, p. 462, (b) S. D. A, 1848, p, 807,
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! not as admitting it to be due. The mortgagee having taken it
all out of Court, the mertgagor sued for and recovered what he
. had taken in excess of that to which he was entitled(a).

The tender or deposit ougilt to be made in one sum, not by
instalments; at least, it is to the mortgagor’s advantage to pay
in one sum, as his position is ih no way benefited by the pay-
ment of any thing less than the whole amount due: and if
he chooses to make several deposits on different dates, he
will not be allowed interest on any of them, except-from the
date on which the demand was discharged. in full, and due
notice given to the mortgagee. The mortgagee is not obliged?
toeregeive sums deposited on account, until the whole is puﬂi(‘l"
in; he defeats his own claim by accepting them, as his takir :
out of Court a sum paid in by the mortgagor, is an acknow-
ledgment that such sum is in full discharge of all monies due
in respect of the mortgage debt(d).

If the mortgagor admits the claim of the mortgagee, and
has not the means of paying what is duc to him, he may put
him in possession of the property, and without waiting till the
end of the prescribed year, present & petition to the Court from
which the notice issued, stating his inability to pay, and that
he has made over possession to the mortgagee. And such a
proceeding, if possession is actually given fo the mortgagee,
bas apparently the same effect as a decree for possessio;l, on
foreclosure, made in a regular suit. It has, however, been
doubted whether a bond fide purchaser, who had purchased

(a) S. D. A, 1835, p. 54, () N. W. P.v. 7, p. 60.
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from the mortgagor before the presentation of the petition,
_"might not, notwithstanding, redeem at any time during the
year of grace. .And if possession is not delivered over to the
- mortgagee, the mortgagor’s having filed such a petition, will
" not bar the right of any one, who under ordinary circum-
stances would have been entitled to redecm, except that the
mortgagor himself would probably be held to be bound by his
own act, and to be foreclosed(a).
In like manner, the mortgag‘oxl-, without any proceedings
whatever being taken in Court, may convey absolutely to the
mortgagee, the property already conveyed to him condition-
- ally. But in such a case, the mortgagee must be careful. to

obtain sufficient proof of his sale having been made absolute :
;’ and he ought to have his name at once registered in the Col-
! lector’s books as proprietor, and should not allow it to remain
% there as mortgagee(d).

It is not, however, a.'bsolutély necessary that there should
be any written agreement, in order to convert a conditional
into an absoluto sale, even though the conditional sale itself
was in writing: any thing which proves that the mortga~
gor has agreed to the sale being made absolute, is sufficient.
A suit was brought for possession of land which had at first
been conditionally sold to the plaintiff, but which, it was
alleéed, had been afterwards absolutely conveyed to him.
The plaintiff did not prove any positive contract making the

sale absolute, but he produced from his own custody, the

(d) S.D. A. 1849, p, 811, (%) N. W. P.v. 8, p. 278.
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ikrars given by him to the defendant, declaring the sale to be
only conditional, andl gave evidence to the effect that these had
had been" delivered up to him b the defendant, on the pay-
ment to him-of a farther sum of money. It was decided,
that the return of these ‘ikrars afforded conclusive evidence
of an unconditional sale, andlth'at, therefore, the plaintiff must
have his decree(a).

But a mortgagee ought either to insist upon having a
regular decree of' Court, declarmg the mortgage foreclosed,
which undoubtedly gives him by far the safest title, or, if he

chooses to have his sale made absolute without going into

Court, he should see that the conveyance to him is made by

a deed properly executed and attested, which he ;nay be able
to prove satisfactorily in any Court of law. And a mortga-
gee who believes that his conditional purchase has been made
absolute, guns a very great risk of being unable to establish
" that fact, if he can produce no better proof than that which
was the ground of the decision in the case last referred to.

A plaintiff sued to have his name registered in the collec-
torate as proprietor of certain lards, alleging that he was in
possession, the property having first been leased to him, and
before the lease expired mortgaged to him, and the mort-
.gage having been foreclosed. The judge nonsuited the case,
because the plaintiff “hbad not obtained possession of the
foreclosure in virtue of his mortgage,” and because * he was

bound to sue for possession under the mortgage before he

(a) Se}. Rep.v. 7, p. 181.
C 2
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could prefer a claim for mutation of names.” The Sudder
Court decided that “#s the plaintiff was in possession, and his
suit for mutation of names brought into issue every point that
could have required investigation in a suit for possession under
the mortgage,” the judge should have tried the case on the me-
rits. And it was accordingly reménded to him for re-trial(a).
1f the mortgagor, or his ‘representative, makes a tender or
' deposit within the year of grace, it remains for the mortga-
.gee to consider, whether or not he will accept of the sum so
} tendered or deposited. He will accept of it only if it covers
:-‘.the' whole of his demand, as he cannot take it out in part
“ hFayment, and continue his suit for foreclosure, qr for payment
of what remains dyge.

If the mortgagee is ready to receive the sum deposited, the
judge in whose Corirt it has been placed will immediately pay
it over to him; if he refuses to receive it, the Judae will
restore it to the person who deposited it. The mortgagor who
has tendered or deposited a sufficient sum, or a sum which
is accepted as sufficient by the mortgagee, being in exactly
the same position as one who has come forward to redeem,
and made a deposit or tender for that purpose under Reg. L.
of 1798, Sec.‘2, is entitled to p‘()‘ssession summarily without
suit(4). And the mortgagee, on applying to take the money /
out of Court, must surrender the mortgage deed, or show
satisfactory cause for his riot doing so(c).

(@) S, D. A. 1856, p. 8. . (b) Cir. Ord., 22nd July, 1818.
(c) See Sel. Rep. v. 7y p. 26Q; Supra, p. 149.
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Up to this point, the functions of the judge, in-proceedings
taken for foreclosure, -aze purely ministerial, he having mere-
ly, without instituting any inquiries into the merits of the
case, or expressing any opinion a8 to them, to issue on the
application of the parties, certain fixed notices and-orders,—
to receive, and pay over.to-the mortgagee if desirous of
taking it, whatever amount may be paid into Court by the
mortgagor, or if the mortgagee should refuse to accept the
same,‘to restore it to the mox.'tga.gor,--and to receive proof of
service of the several notices. And it is the duty of the
judge stricly to confine himself to recording simply the facts
which have occurred during the summaty process, and to
abstain from expressing any judicial opinion whatever on the
proceedings. All questions ‘as to .their effect, or as to the
legality or validity of the alleged mortgage, or even as to the
existence of a mortgage at all, must be left undecided at this
stage, and form the subject of a regular suit to be subse-
quently instituted(a). )

After the lapse of the year of grace, in the event of ‘the
proper sum, or such a sum as is accepted by the mortga-
gee, not being deposited or tendered, the mortgagee who
wishes to complete the foreclosure must institute a regu-
lar suit to have the conditional sale declared absolute, or,
if he has not had the usufruct, for possession of the mort- |
gaged .land, as on a conditional sale become absolute. _And‘i
he must not sue merely for possession as meortgagee, but

-~
(a) Cir. Ord., 22nd July, 1813 ; 17th January, 1834.
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for possession as absolute proprietor by reason of foreclosure
having taken place(a. PR

To succeed in his suit, the mortgagee must prove that all
the legal formalities have been observed, that notice was issu-
ed from the proper Court, that it was duly served-on the
right parties, that the period.of a year from the issue of
it has elapsed, and that no sufficient tender or deposit was
ever made before the expiration of the year of grace, With-
out proving all these points he cannot obtain a decree, whe-
ther the defendant pleads that there has been any irregu-
larity or not, and even if the case is tried ex parte. The
Court is not justified in overlooking any error in the sum-
mary proceedings, although its attention is not called to it
by the parties most intere_ste&(b).

So also the mortgagee must establish, that on the merits
of the case, he is entitléd to what he claims: for, as has been
seen above, the mere issue of mnotice, and the proceedings in |
connection therewith, give no sort of validity to his claim, and l
if he cannot show a good title as mortgagee, his suit must
be dismissed(c). . .

The mortgagor’s not coming forward in Court, or taking
any steps to protect himself during the year of grace, does
not in any degree debar him from appearing in the mortga-
gee’s suit for possession, and raising any plea on the. facts and
meri‘ts of the case: and the judge is bound to investigate and

.

(0) N. W. P.v. 9, p. 234.
(b) Sel. Rep. v. 5, p. 346; S. D, A. 1847, p. 485; 1858, p. 221.
(¢) Supra, p. 200 ; Sel. Rep. v, b, p. 81; S. D. A. 1851, p. 648.
13
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decide the case on its merits, notwithstanding that no objec-
tions to the conditional sale are preferred till more than a year
after the date of issue of notice of foreclosure(a).

But any defence which the mortgagor sets up, must be
one which existed prior to the expiry of the year of grace,—
the one great question. in "all foreclosure suits being whegper
the inortgagee was on that-date entitled to foreclose or not.
With that year ends the mortgagors whole interest in hlSs
property, unless he can prove, that previous to its lapse, hea
was entitled to have it declared by the Court, that the mort-
gage had been redeemed.
 I§ the mortgagor takes no steps to redeem within the year,
from the knowledge that the débt has been fully paid, and that
therefore the mortgage cannot be foreclosed, he must never-
theless appear and defend a suit brought by the mortgagee to
have the sale declared absolute and to obtain possession. If he
does not do so, and a decree is ma.de against him, it will be
binding on him until he brings a fresh suit and has it set
aside.

In all instances where the centract was made before the
passing of Act XXVIIL of 1855, the lender on a mortgage by .
conditional sale, who has been in possession and in the enjoy- i
ment of the usufruct of the land, must accodnt to the borrower ;
for the proceeds of the estate, whilst in his possession.. But;
this’ rule does not apply to the mortgagee’s possession after
the lapse of the year of grace, if the notice issued is followed,

£

(a) §.D. A.;tsm, p. 6; 1851, pp. 211, 648,
-
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within twelve years from the:time when the mortgagee could
first have sued, by a suit for foreclosure(a). -

Therefore in such cases, in'a suit by a mortgagee to render
absolute a conditional sale, the mortgagor inay plead, that
prior to-the expiry of the year of grace, the amount borrow-
cdgtogether with legal or the stipulated interest, had been
realised by the mortgagee from the usufruct of the property;
and on this plea, before it can be ruled that his equity of
redemption is barred, he is cntitled to have an account from
the mortgagee,—and this, even although he fails to produce
evidence in support of his plea. But this defence will be of
no avail, unless, on “the taking of the accounts, it appsars
that the whole sum due (including both principal and interest)
had been realised before the elose of the year allowed ty law
for redemption(d).

A mortgagee, who enters into a compromise with his
debtor, and acknowledg‘es;wigﬂc,ggrf that he is satisfied, and
renounces his right to foreclose, cannot afterwards change his
mind, and suo for foreclosure.

During the progress of a foreclosure suit, the mortgagec
made a compr(-)mise with the mortgagor, 'T.nd filed a soolenp-
mah, renouncing all further claita’ to possession; he after-
wards brought a fresh suit for foreclosure, on the ground of
non-performance of the terms of the compromise, but it was

dismisscd by the Court, without any inquiry into the merits.

» (4) Reg. 1. 1798, Sec. 8.
(b) S. D. A. 1848, pp. 811, 711; 1851, p. . See N. W. P. v. 9,p 371,
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In such a case, there is no remedy for the mortgageo, except
by an action for damages for breach.of contract(a).

And so, a decree for foreclosure cannot be set aside, on
the ground that the mortgagar allowed the decree to go
against him without gffaring, any. opposition, in consequence
of the mortgagee’s having executed & deed, during the ygar
of grace, in which he covenanted to restore the mortga--3
gor to possession on’ certain conditions, which covenant he
had broken(d). .

But a mortgagee may waive his right to #mmediate possession!
on certain conditions, and his right to foreclose will revive on!I
kregch of these conditions by the mortgagor.(c)-

A decree of Court declaring a mortgage finally foreclosed,
and the mortgagee entitled to possession, puts an end for ever
to all right to the land, which the mortgagor may have, or any
other person claiming under him, whose title did not originate
prior to the date of the mortgage, which has been foreclosed.
It must be noted, however, that the Government may at
any time cause lands to be sold for arrears of revenuo, into
whose hands soever they may have passed.

It is hardly necessary to observe, that care must be taken by
the judges, to ascertain the real nature of the mortgage they
are dealing with, and that, if the. remedies applicable to one
species of mortgage, are made use of, when the transaction
belongs to another, the whole proceedings will be bad.

(s) N. W. P. v. 6, p. 260. (b) N. W. P. v. 5, p. 284 ; Supra, p. 130,
(c) NoW. P, v. 9, p. 504 ; v. 11, p. 119,
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When possession was.given by the lower Court, under the
impression that the mortgage agreement was one of condition-
al sale, and the transaction was afterwards, on appeal, found to
have been ene of simple mortgage, the transfer of the land made
by the Court below was cancelled, and the mortgagees were
enjoined to accept a tender of principal and interest which was
made by the mortgagor, notwithstandfng that more than a
year had elapsed from the issue of notice of foreclosure by the
mortgagee, as in a case of mortgage by conditional sale(a).

So, the Court of appeal, considering the mortgage to be
by conditional sale, reversed the decision of the judge and
moonsiff, who had respectively held that the transaction.was
a simple mortgage, and therefore not subject to the rules
applicable to conditional sales(b).

In a suit for possession on foreclosure, a decree for money‘
cannot be given(¢). And a suit will not lie by a mortgagee, to
foreclose and to recover interest. * Had the mortgagor repaid
the money lent, interest would have been payable under the
section referred to(d), but by foreclosing the mortgage, and
obtaining possession of the property, the mortgagee must be *
considered to have securel all he was entitled to receive in
the transaction”(e). ’ ‘

The mortgagee<having obtained a decree for foreclosure
and possession, is entitled to immediate possession of the pro-

| perty ; and if he meets with any opposition or delay, he is

(a) S. D. A. 1848, p. 194. () N. W. P. v. 8, p. 870,
(¢) S. D. A. 1851, p. 648, See N. W. P. v, 11, p. 75.
(d) Reg. 1. of 1798, Seec. 2. (¢)'S. D. A. 1856, p. 888.
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entitled to recover all costs and expenses incurred by him
in ‘consequence, ‘together with mesne ptofits or wasilat from
the date of -his decree. And for these costs and mesne pro-
fits, the mortgagor and all those who represgnt lnm will be
held liable. : :

When the mortgager’s rights were sold in execution of a
decree against him, the purchaser (although he had never
actually taken possession himself) and his -assignee were, as
it appears, made responsible jointly with the mortgagor, for
wasilat acerned due between the date of the decree of foreclo-
sure, and the date of the mortgagee’s obtaining possession(a).

In one “case, where the terms of the comtract were, that in
the event of the mortgagor’s making default in payment on
a particular day, he would put the mortgagee in possession of
certain lands by way of absolute sale, and the mortgagor
made default in payment, and also in surrendering his pro-
perty as agreed,—the mortgagee was allowed to sue for the -
recovery of the principal sum lent, with interest, and was not
restricted to his suit for possession(b).

But it would not be so held now : for, although there are
certain cases in which the mortgagee will be permitted to
depart from the usual practice, and tp sue for the recovery of
the money lent by him instead of for foreclosure and posses-
sion, yet, this can only be when good and sufficient cause is
shown for his adopting such a course. And apparently any
thing by which, without any blame on his part, it is rendered

(a) S.D. A. 1847, p. 479, (5) Sel. Rep. v. 5, p. 10.
D 2
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impossible for the mdrtgagee to obtain possession, will alone

be considered to be gaod and sufficient cause(a). )
: Thus the mortgagor having been all along in: possession,
: and having neglected to pay the Government revenue, in
% consequence of which the land was, after the issue of notice
%of foreclosure, sold for arrears; the mortgagee was allowed to
I recover the principal and interest due to him, his lien having.
’ been destroyed through no fault of his(3). But, as the rights
of a mortgagee are in no degrée affected by any subsequent

gtra.nsfer of the mortgaged property, except a sale for revenue,

fa private sale by the mortgagor, or even an auction sale in
execution of a decree, and after the issue of notice of foreclo-
sure, will not entitle a mortgagee by conditional sale to sue to
recover the debt. His remedy is still against the land alone(c).
And so, where the mortgagee had obtained a decree for fore-
closure and possession, but before he could get possession, the
property was advertised and sold in satisfaction of the decree
of another judgment creditor(d).

One, who for good and sufficient reason sues for the money
due, instead of for foreclosure and possession, must not sue
merely as on a common money bond, but as for money

hich he has become entitled to claim, in consequence of the
rnortgagor’s breach of contract. His plaint, in short, must be
consistent with the case he intends to prove(e).

€

(a) Cons. 898, 5th Septembet 1834 ; Sel. Rep. v. 7, p. 92.
(b) S. D. A. 1848, p. 868.

(¢) Sel. Rep. v. 7, p. 42; N. W..P. v. 8, p. 209.

(d) N. W, P.v. 7, p. 272. (e) S. D. A, 1850, p. 44.

c "
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It has been said that if a suit is brought for money when
it ought to have been for possession, or vice versd, the objec-
tion must be specially pleaded By the party who: wishes to
take advantage of it, and that the Court muit not of its own
accord take notice of the error(a). But if a plaintiff sues for
that to which, accordirig to his own showing, he is not legally
entitled,~—as he does when he brings his action for money,
when he has no right to any thing but possession, or for posses-
sion, when he can legally recover only money,—it is difficult
to see how the Court can do otherwise than nonsuit him, whe-
ther the defendant takes the objection or not.

« Inone instance, a mortgagee sued for and recovered one-half
of the sum advanced by him. The mortgagor on receiving the
loan executed a deed engaging to make over, or to arrange for
making over, certain préperty in mortgage by conditional sale ;
but he in fact made over only half of that property. The Court
ordered that he should return to the mortgagee a proportional
amount of the sum received by him, with interest(3).

- When mortgage lands are sold for arrears of Government
revenue, not accrued through' the default of the mortgagee,
any proceeds which may arise from the sale, in excess of the
arrears, belong to the mortgagee, and he has a right of action
for their recovery(c). And this is so, whether process of
attachment on decree has been taken out prior to the sale of

the property or not(d).

(a) N. W. P. v. 8, pp. 272, 691. (%) S. D. A. 1851, p. 750.
(¢) 8. D.. . 1854, p. 182 ; See 1858, p. 87, (d) S. D. A, 1855, p. 411.
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L4

t And if the proceeds in excess of the arrears due in respect
bf the lands sold, are applied by the Collector in liquidation
bf arrears due from the mortgagor on other lands, the sums
iso applied may be recovered by the mortgagee, from either
ithe Collector or the mortgagor(a).
" In a suit for foreclosure, & third' party intervened and
proved an absolute sale to himself prior to the date of the
mortgage. The mortgagee’s foreclosure suit was consequent-
ly dismissed, and he was ordered to pay the costs of the inter-
vening proprietor. On appeal this order was c[mﬁrmed, as
it was the mortgagee’s suit which compelled the third party
to come into Court; the mortgagee, however, would be enti-
tled to recover from the mortgagor, all the costs incurred by
him in the case, including those of the intervener(?).

One who has the right of pre-emption may assert it, either
at the time of making the mortgage, or when the condi-
tional sale comes to be made absolute(c). A

() S.D. A. 1854, p. 182. ' (b) S. D, A. 1853, p. 574.
(&) N. W. P. v. 10, p. 588.
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CHAPTER XL

OF AC-COUN TING.

IN every case, not coming under Act XXVIIL of 1855, in
which it is not admitted by the mortgagor that the sum alleg-
ed by the mortgagee to be due to him is, or at the expiry of
one year from the date of the issue of notice of foreclosure was,
really so due, the Court must take an account of the principal,
interest, and costs due on the mortgage—whether the suit be
brought by the mortgagor for redeniption, or by the mortga-~
gee for foreclosure. And this rule is of such universal appli-
cation, that a suit for redemption on the ground of the debt
having been liquidated from the usufruct, is not to be dismiss-
ed without taking the accounts, although the judge sees that
one of the items set out in the mortgagor’s statement of the
receipts of the mortgagee, and without which the full amount
would not, according to the mortgagor’s own showing,” have
been made up, is of an illegal nature, and must necessarily
be struck out(a). )

(@), N. Wi P, v. G, p. 819,
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The mortgagor is net bound in the first instance to make
out a primd facie case, and an admission by him that some-
thing may be due does not bar his‘right to have the accounts ;
taken. The mortgagee must file his accounts before the morb-g
gagor is called upon fo prove that the debt has been satisfied : !
so far, the onus probandi does not lie on the mortgagor(a).

And it is the duty of the Court, when it dismisses a redemp-
tion suit on the ground of the mortgage debt not having been
liquidated from the usufruct up'to the date of suit, to deter-
mine the exact sum then outstanding, by making up a correct
account, and disposing of the several objections of the parties
in regard to the items composing it, in order that no matter
admitting of adjudication in that action, may be left open to
future litigation(5).

It is the privilege of the mortgagor not to be bound to
account for the rents and profits received by him from the
land ; and there seems to be no exception to this rule, how-
ever insufficient the security may be. But if, in breach of an;
express agreement to the contrary, he remains in possession,
to the exclusion of the mortgagee, the latter will have bis
remedy in a suit for possession and mesne profits.

The mortgagee is subject to an account from the time he
is put in possession, and for the whole period that he remains’
in the character of mortgagee. But he will not be so sub-@
ject 1f the mortgage was made after Act XXVIIL of 1855&>

(a) S. D. A, 1855, p. 482; N W. P.v. 9,p. 871,
(b) N.W,P,v. 8 p.112: ‘v 9, p. 888,
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came into force, and there is an express stipulation that le
shall not be called on to account. If the mortgagee during

a part of his term, has held under some title other than that :

as mortgagee, he will not have to answer to the mortgagor for -

the proceeds accrued during that period. In one case, it hap-
pened that neither the mortgagee in possessior; nor the mort-
gagor, chose to pay up certain old balances of revenue which
had become due before the making of the mortgage. The Col-
lector having entered on thfe estate, the mortgagee afterwards
came forward and paid the arrears, whereupon the Collector

gave him a farm of the land for ten years. These ten years

~om

yere held to constitute a gap in the mortgage possession, and -

the mortgagee could not be compelled to render an account of '

the profits then received by him(e).

Where the mortgage deed declared that the nﬁortgage was
to have effect from a date prior to that of the deed, it was
held that the mortgagee. was liable to account for the proceeds
from such prior date, but that the mortgagor must be charged

with interest from the same date().

In taking the accounts, interess. is, as a general rule, allowed -

on the payments of both parties ; but there are two modes in !

either of which the accounts may be made up. They may

b A

be permitted to run on, from the date of the loan to the date :

of settlement, interest being allowed to the one party on the

whole sum lent, and to the other on the sums realised over

and above the interest to which the mortgagee is entitled: from .

(@) N.W.P.v.7,p.7. (b) N.W.P.v. 10, p. 684.
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"the date of realisation :—or the amount collected by the
. mortgagee in ‘possession may be carried first to interest,
and after paying that, to the liguidation of the principal,
' th®. account being closed at the end of each year, and there
.being allowed from year to year only reduced interest on
‘the reduced principal(a). The result attained by these me-
ithods is the same.

When on the accounts being adjusted, it is found that the
mortgagee’s claim for principal and interest has been com-
pletely satisfied, all subsequent receipts are to be considered
to belong to the mortgagor, and he will be entitled to snn-{
ple interest on them until they are repaid toﬂl‘m;;(?)w 'ﬁuf’
although the general practice of the Courts is to allow interest
on mesne profits or wasilat, still it will not be given if there
has been any improper delay in the institution of the suit for
their recovery, or if any special ground exists for withholding
it. There is no rule rendering it compulsory on the Courts to
decree a specific rate of interest; & discretionary power is vest-
cd in them, in reference to the circumstances of each case(c).
And mere delay is not necessarily improper delay(d).

Any agreement made by the parties as to the manner of
accounting will be enforced, if not in itself illegal. Thus, if
they have agreed that the residue of the sums received from the

land, after payment of interest, shall be carried to liquidation

(3

(a) S. D. A. 1848, p. 649 ; 1852, p. 831.

(b) S.D. A. 1853, p. 464. See as to allowing interest, N. W, P, v. 10, p. 257,
(¢) N. W.P.v. 8, p.228; v. 10, p. 8.

(@) N. W, P.v. 9, p, 868, See S. D, A. 1835, p. 404.
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»

of the principal, and the account closed to-the end of each year,
the accounts must be taken in this mammer(a). .

As a general rule, in cases to which the usury laws are
applicable, where there is no agreement that a less rate shalf
be taken, the Courts will allow interest at the rate of 12 per
cent. per annum. But. they are not bound to award 12 per
cent.: that is the highiest rate which they are permitted to give,
and though it is customary, and the general understanding
of the country, that 12 per cént. should be awarded on deeds
containing no stipulation for a lower rate, still this general
custom will be departed from, if the mortgagor can establish
any good reason for its being so(b).

In cases to which the usury laws are not applicable, the
Courts will allow interest at the rate stipulated for, in the
contract: or if no rate of interest shall have been stipulated
for, and interest be payable under the terms of the contract,
at such rate as they shall deem reasonable(c). )

Any stipulation by which the mortgagee agrees to take
interest at a rate lower than 12 per cent. will be bind-
ing on him. And where he hgs consented to take 'the’
usufruct of the la.;xd in lieu of interest, he cannot claim
interest at the legal rate or otherwise, on the ground of
the usufruct having fallen short of the legal, or any other

rate(d).

(a) S. D. A. 1848, p. 549. N. W. P. v. 10, p. 22.
(%) S. D. A. 1852, p. 748; N. W. P. v. 8,p. 228: v. 9, p. 368: v. 10,pp 22
684, SeeS. D. A. 1854, p. 518,
(¢) Act XXVIIL.aof 1855, Sec. 6.
(d) Ny W, P.v. 7, p. 307; v. 8, p. 178; S. D. A, 1852, p. 678.
»
E 2
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A mortgage deed contained a condition that the principal
should be repaid in one sum by the mortgagor, and that until
it was so paid, the mortgagee should have the usufruct of

certain lands, but it did not provide for the payment of
any specific rate of interest. The lower Court set aside the
condition, and declared that the mortgagor was entitled: to
demand an account of the profits of the estate : and in making
up the accounts, did not allow the mortgagee -any interest,
“ because no mention of that was made in the mortgage deed.”
It was held by the Court, on appeal, that ¢ the reason why
the mortgage deed did not provide for the payment of any
specific rate of interest, was the condition which stipulated
that the mortgagee should receive the usufruct. The judge
having set aside this condition, should have allowed the legal
rate of interest.in calculating the profits”(a).

There was a non-usufructuary mortgage, interest not being
expressly stipulated for. The mortgagee was held to be en-
titled to interest only from the date upon which. the loan
became re-payable(d). And in another case interest was
allowed from the date of suit, until realisation of the princi-
pal sum decreed(c). '

It seems almost superfluous to remark that the ordinary
rules regarding: the allowance of interest, will be followed,
even when the parties are both Mussulmans (whose reli-
gion and law forbid the taking or giving of interest). The

Mahommedan law is not to be acted on in this instance, as

(@) N.W.P.v.5, p.417. (%) S. D. A, 1855, p. 54,
(¢) N. W. P. v, 10,°p. 863,
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the suit does not relate to the * inheritance of, or susession to,
landed property,” in which cases alone the Regulations require
that the proceedings should be regulated by the peculmr 1aw
of the litigant parties(a).

Under Sec. 5, Reg. XXXIV. of 1803(6), the Courts are
not in any case whatever, except those specified in Sec. 11
(which relates to respondentia leans and policies of insurancej,
to decree a greater sum for interest than for principal. But
this rule of course does not apply to interest accrued due after
the institution of the suit(c).

Interest above the rate of 12 per cent. per annum is not to
b allpwed under any circumstances under contracts entered
into before Act XXVIIIL of 1855, came into force. And
compound interest, arising from intermediate adjustments of
accounts, is never to be given in such cases. But this rule
does not apply where accounts between the parties have been
adjusted, and the former bonds or -a.greements cancelled, and
new bonds or agreements taken for the aggregate amount of
principal and interest due, consolidated into principal(d).

In one case the accounts were prepared on the principle of
striking a balance of interest at the close of the year, deduct-
ing 'the principal of all payments by the debtor, from the prin-
cipal of the debt, and setting off only the interest accruing

(a) Reg. V. of 1881, Sec. 6, CL 2; S. D. A. 1848, p. 530; N. W. P. v. 7, p. 88.

(b) Reg. XV. of 1798, Sec. 6 repealed as well as Reg. XXXIV, of 1803. Set. 5,
by Act XXVIIL. of 1855; N. W. P, v. 8, p. 479,

(c) Sel. Rep. v. 1, p.242; v. 8, p. 270; v. 4, p. 261,

(d) Reg. XV. of 1793, Secs. 4, 7, 8 ; Reg, XXXIV. of 1803, Secs. 8, 6 ; Reg. XVII.
of 1806, Sec. 2, (all repealed by Act XXVIII, of 18565) : S. D. A, 18562, p. 1021. N,
W. P. v. 11, p. 175. .

3
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to the debfor on his' payments during the year, against the
interest becoming due on his principal debt: but the Court
held that thjs mode of accounting was wrong, as no compound
interest was allowable, and that the debtor was entitled to
have all sums, whether principal or interest, credited to him
during the year, applied first to the liquidation of any interest
due, and the surplus only, rémaining after such liquidation of
interest, carried to the reduction of the principal(a).

Under Act XXVIIL of 1855, a contract by which it is
agreed that the use or-usufruct of any property will be
allowed in lieu of interest, shall be binding upon the parties.
And upon any mortgage or contract entered into after the
passing of that Aot interest is to be calculated at the rate
stipulated therein, or if no rate of interest has been siipulated
for, and interest be payable under the terms of the contract at
such rate as the Court shall deem _reﬁonable(b).

The mortgagee is required to deliver accounts of his gross
receipts and of his expenditure, and it is a positive duty that
he should do so(c). Moreover the accounts rendered must be
full and complete, and the: judge may not rest contented with
‘a mere rough abstract of the receipts during the time the mort-
gagee has beemin possession(d)..

The mortgagee must swear, or if he is a person exempted
from taking oaths, must sui:scribe a solemn declaration, that
the accounts délivered are true and correct. And this must

() S.D. A. 1853, p. 464. (bY Act XXVIII. of 1855, Secs. 4, 6.
() N. W. P. v. 7, pp. 68, 511; S. D, A. 1856, p. 828 ; Reg. XV. of 1793, Sec.
11; Reg. XXXIV. of 1803, Sec. 10. . (d) N. W.P.v.5,p, 244.
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be done by the mortgagee himself, the oath & his karinda
or manager being wholly insnfficient, -and. it being the duty
of the judge, who tries the suit, to require the mortgagee to
attend his Court in person, and to depose te the truth afd
authenticity of his accounts(a). -

" But native ladjes whose attendance in Courts of Justice is
usually. dispensed with, are not obliged to appear in Court to
swear to the truth of the accounts prepared by their Agents,
The oath of the Agent is all that is required in such cases(5).

When there are several joint mortgagees, the oath of one or
more of them, competent to discharge the duty, is sufficient in
wegard to the primd facie admission of the accounts. How far
such accounts are deserving of credit, is another question(c).

In a case in which the oath of the gomastah of the mort-~
gagee was by consent taken in the lower Court as sufficient,
the Sudder Court refused to listen to the objection that the
mortgagee himself ought to have s;vom(d).

It appears that when'a mortgagee, no longer in possession,
sues to recover a balance from the mortgagor, he is not bound
to swear to the accounts. These may possibly be no longer in
his posséssion(e).

A mortgagee who evades the rendering of the required
accounts, or who will nut swear or depdse to the truth of
those rendered, subjects himself to a fine(f). )

o

[ ]
(a) Reig. XV. of 1793, Sec. 11; Reg. XXXIV. of 1803, Sec. 10 ; N. W. P, v.7.p. 607.
(8) N. W. P.v. 9, p. 465. (d) N.W. P. v. 10, p, 818.
(¢) N. W. P. v, 9, p. 465; v. 10, p. 818. (¢) Ibid.
(F) NeW. P.v. 7.p. 68.
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And in suth a case, any reasonable proof, even if offered
by the mortgagor, may be accepted by the Court. JIn one

instance, a mortgagee in possession had, applied to the Collée- .

tot to have a renewal of the settlement of the estate made in
his name, and sent in doul pepers along with his application,
praying to be admitted to engage for the estate at the jumma
therein specified ; these papers, when produced afterwards by
the mortgagor, were held to be sufficient evidence, as against the

mortgagee, he having failed to furnish ary proper account(a). -

So an account made out by the Ameen on the spot, and from
local inquiry, has been held to be a good basis on which to
proceed, and to be binding on the mortgagee who had chgsen,
to withhold his accounts(d). And the account will be taken on
the footing of village papers regularly filed by the mortgagee
and not objected to at the time by the mortgagor, unless very
good reason is shown for putting these accounts aside and pro-
ceeding to a settlement or other and indei)endem‘data(c).

If the mortgagee has not kept accounts, or has kept them
badly, the presumption in every thing will be against him(d).
But if the mortgagee does nqt file proper accounts, it does not
follow that those of the mortgagor are necessarily to be taken
as correct without any inquiry(e).

The mortgagee having rendered, and sworn to the truth of,
his acc:.ounts, the Court will permit the mortgagor to examine
them, and after hearing his objections, will proceed to take

(a) N.W. P.v. 7, p. 511, (b) S, D. A. 1848, p. 846. See 1856, p. 828.
(¢) N. W. P. v, 10, p. 684, (d) N. W, P. v. 10, pp. 684, 378.
(¢) N. W.P.v.9,p. 852,

-
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evidence on both sides. Buyt the objections of tHe mortgagor
must be specific and distinct, as to eash item intended to be
digputed : and a mere general charge of falseness and inaccu-
racy will not-be attended to(a). N .

A judge is not bound to adopt the accounts which he
believes to be false, either of one party or of the other, but,
rejecting the detailed accounts furnished, he may on some
equitable principle fix a sum, according to his best judgment,
as the amount of the annual produce. And in one case, where
the judge, doubting the accounts of both parties, valued the
lands at the sum assessed on them by the Collector during a
peripd of temporary resumption, the Court considered this a
very equitable mode of calculation, and confirmed it(5).

But the valuation put upon the lands by the judgé must be
founded on some distinct tangible ground, and not on mere con-
jecture or guess according to the best of his information and
belief. Thus when the lower Court disallowed the rent entered
against certain lands in the yearly rent-roll filed in the Reve-
nue office, and assumed in its place a conjectural rate, obtain-
ed from an average of the several rent rates leviable from the
other lands in each of the mouzahs which were the subject of
the suit, it was held that the average struck in such a manner
must be purely arbitrary, and that the enltnced rate fixed on
.such uncertain grounds, and unsupported by evidence, cotld
not be maintained(e). '

(a) Reg. XV. of 1798, Sec. 11 ; Reg. XXXIV, of 1&03.‘Sec. 10; N.W. P, v. 6,
p. 82; v. 7, p. 607 ; v. 8, p. 107.
(b)) N, W, P, v, 4, p-817, (¢) N. W, P, v. 8, p. 107.
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It is a very common practice, when there are disputes as.to /
the items of the account, for an Ameen to make out a state<
ment of the collections, from investigation made by him on the
spot ; and when this is done, the-collections are to be assumed
as estimated by him, unless objections are at once taken to his
report. And it is not proper to put aside the Ameen’s report
to which no objection has been taken by the parties, and to
take the rent-roll as the basis of the accounts. Nor is the rent-
roll admissible as conclusive evidenice, when the party in pc.)s-
session has filed his papers showing the amount collected(a).

“The nikasee accounts annually given in by the Putwarree,§
furnish a w;luable test of the accuracy of the accounts p.nc1§
papers filed by the parties, and a judge may with great pro-
priety refer to them(d). But though they are useful as a
test, they are not in any way indispensably necessary, when
the details furnished by the mortgagee fully enable the Court
to proceed to an adjustment without them. And although
the judge may refer to them of -his own accord, in order to
check accounts given in by the parties, a decree of which
they are the sole foundation is bad unless they have been
regularly filed in the suit; the judge must not of his own
accord send for them to the Revenué office, and from them
alone make out an account(c). .

If the mortgagee makes an admission in his pleadings, as ;
to the amount of his receipts from the land, believing it at

»

(a) S. D. A, 1852, p, 831. . (b)) N,W.P,v. 5 p.244; v. 6, p. 82,
(¢) N.W. P.v, 7, p. 68.
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,ethe time to be for his own benefit, he will not afterwards be
allowed to coutradict or *to" explain’ my the statements he
has‘so made(a). - R

As a general rule, the Court will give the mortgagor credit
for every sum entered in the accounts rendered by the mortga-
gee as realized, and will not allow the latter to repudiate any
such sum on the ground of its being an illegal cess, or pay--
ment whieh could not have been enforced. On the other hand,
such illogal payments when ‘hot admitted by the mortgagee,
cannot be allowed ; and the mortgagor will not be permitted
to go into proof of them(d). But although the mortgagor wilf
not he credited with sums derived from haut, or fair tolls, he is
nevertheless entitled to credit for the rent of the land on which
the kaut, or fair was held(c)

The gross receipts referred to in the Regulations are the
gross sums paid by the tenantry of the estate mortgaged
not merely what actually reaches the mortgagoe’s han
And if he creates a middle-man between himself and thel.
tenants, this does not exonerate him from the liability td
account for the gross receipts(d), He must answer for the'
rents appearing in the jummabundee, and not merely for his;
actual collections, unless he can show some good reason f'o;'/
his not having realized the whole rent-rolk exhibited in thlaz

jummabundee(e).

() N. W. P.v. 8, p. 2256; v. 9, p. 371.
(b) N.W.P.v.7,p. 248; v. 8, p. 178; Rep. Sum. Cases, 10th February 1846.
(¢) Rep. Sum. Cases, 10th February J846. {d) S. D. A. 1852, p. 1137.
(¢) N.W, P, v, 8,p, 5647 v 9, pp. 159, 201, 465 : v. 10, pp. 61, 355.

F 2
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But if the mortgagee can show sufficient cause for there being
a deficiency, he will be liable only for what he actually receiv-
ed. Therefore if the land is held by under-lessees by virtue
of leases granted prior to the mortgage being made, so that the
mortgagee has not in fact had the full usufruot of it, the mort~
gagor is to be credited only with the net profits received by the
mcrtgagee(a). So if the estate, though nominally in the hands
of the mortgagee, is actually manﬁged by the mortgagor(5).

It has been already seen, that thé mortgagee is responsible for!
gross mxsmanagement, or for waste committed by him(c). Andf
ff he chooses 1mproperly to record certain lands as rent-free,
which are not so, he will be charged with the full rent which
they would have brought in(d).

But he is never responsible for any imaginary profits which
might have been made.

A clause in a mortgage deed to the effect, that an allow—§
ance shall be made to the mortgagee for losses,” has been
held to apply only to losses beyond bis control, and not to\
cover arrears which he wilfully or by negligence allowed to]
remain outstanding(e). ]

All expenses fairly iqcurfed in respect of the property will
be credited to the mortgagee. He will be allowed a charge
for the wages of A Chowkeydars and Putwarrees, which form
regular items in village expenses, altogether independent of
the will of the mortgagee, and which he, as a representative
of the owner, is compelled by the orders of Government to

() N. W. P. v. 8, pp. 107, 112, 564, _ (b) N. W. P. v. 10, p. 115.
() Supra,p. 101, (&) N.W.P.v.9,p.525. .« () N.W.P.v.9,p. 159.
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disburse(a). But those payments only will be allowed which
have been bond fide made: and therefore where the possession of
Jagheer or service land by the Chowkeydars of each mouzah,
was shown by the éntries of rent~free lands under their names
in the yearly jummabundees, a charge for Chowkeydars was
struck out of the mortgagee’s account(d).

The reasonable costs of collection and management will
also be allowed; and; in the Agra Court, it seems that as a
general rule, 5 per cent. will'be held to be a proper charge
when the villa;ges are settled, or when they are sub-let, and
10 per cent. when they are not settled or sub-let : there being’
more, trouble in the case of the latter, and an allowance for
contingc;nt expenses being considered not improper(c).

In one case, the lower Court allowed the mortgagee who
had been in possession, only 74 per cent. for village expenses,
collection and management. On appeal, it was held that this
was wrong, and that the mortgagee was “ entitled to the usual
deduction of 10 per cent.” for collection and management, and
also to the charges on account of the putwarree and police, toge-
ther with losses incurred in batta or exchange(d).

The percentage for collection, is apparently charged on
the gross rental(¢). And it is considered to cover ordinary

balances(f).

(a) N. W. P. v. 7, pp. 248, 477 ; v. 8, pp. 107,,564.
(b)) N. W, P. v. 8, p. 107 : and see generally as to what will be allowed,v. % pp.
201, 371: v. 10, pp. 855, 378.
(¢) N. W. P, v. 7, p. 477 ; v. 8, pp. 112, 564.
(@ N W.P.v.8,p. 564; v. 9, p. 871,
() N.W.P,v.8p.112. * (f) NgW,P.v.9,p.371; v. 10, p. 5.
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A mortgagee is to be allowed all payments in respect of
Government revenue, made by him while in possession ; .and
this, whether the revenue fell due after the making of -the
mortgage or before.it, the, mortgagee being entitled to do any
thing which it is the duty of the mortgagor to do in order to
secure the poessession of the land for him(a).

But if it has been expreéssly agreed that these charges shall
be borne by the mortgagee, he will, of course, not receive
credit for them in passing his actounts(d). Nor on the other
hand will he be debited with any thing which it has been
specially agreed he shall not be liable for. And therefore
when there was a provision that the mortgagor should make
good the balances of rent unpaid by the cultivators, the mort-
gagee was held not to be liable for such balances, with which
the mortgagor sought to charge him, on the ground of their
having been lost through his neglect(c).

A’ mortgagee who being in possession, lets the estate fall
into arrears, in consequence of which the Collector enters on
the land for a time, must account for the full profits of the
whole of that period, just as if he-had never been disturbed
in his possession,—it beiné his duty, in the absence of an
express stipulation to the contrary, to pay the Government
revenue before: digbursing any other sum(d). And this is so,
even ‘when the balance did not originally accrue from his own
personal default, but arose from the default of the owners of

r

(6) S. D. A. 1848, p. 846 ; 1852, p. 1063; N. W. P. v. 7, p. 7.
() N. W. P. v. 8, p. 225. (c)NWPv7,p 477.- But secv. 9, p. 159.
(d) N. W, P, v. 8, p. 417, See v, 7,p7 ¥. 9, p. 466 : v. 10, p. 553.
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other lands, which together with those- mortgaged formed a
'single undivided mehal, every portion of which was responsi-
ble for the revenue due in respect of the whole.. The possibi-
lity of the proprietor of one mouzsh being called upon to make
good arrears unpaid by the proprietor of the other, necessarily
arose out of the nature of the tenure, and was one for which
the mortgagee was as much bound ¢o provide, as for the reve-
nue paid by the moygah which was pledged to him(a).

But the mortgagee will ot be liable if the default, though
nominally made by him, is in reality that of the mortgagor(d).

If the nature of the mortgage agreement is such that there
is an annual payment to be made to the mortgagor, and these
payments are allowed to fall into arrear, the law of limitation
will have effect, and the mortgagor cannot, when the accounts
are taken, be allowed credit for sums which became due more
than 12 years previous to the institution of the suit. There-
fore when the contract was, that thd mortgagee should pay an
annual rent of 40 Rupees to the mortgagor, but no payment
was in fact made for many years, the mortgagor was credit-
ed with rent for 12 years only, his claim for the rest that was
due being barred(c).

(a) N. W.P.v.9,p. 164, SeeS. D. A. 1855, pp. 81, 44,
(6) N. W. P. v. 11, p. 115. _ (¢) 8. D. A. 1850, p. 20§
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CHAPTER XIL

OF MOFUSSIL MORTGAGES IN RELATION TO THE
LAW AND PROCEDURE OF THE SUPREME COURT.

IT may be, that the Supreme Court has a concurrent juris-
diction with the Courts of the East India Company, in a matter-
connected with a mortgage which is about to become the sub-
Jject of litigation ; and in such a case the plaintiff has his elec-
tion, and may bring his suit in either Court. But if he sceks
his remedy in the Mofussil Court, his title will be tested by,
and disposed of according to the Mofussil law(a).

If he sues in the Supreme Court, his title will be tested
and disposed of, according to the law as there administered.
What that law is as regards mortgages, when the defendant
is 2 Mahomedan or Hindu, seems to be doubtful. It has
however been ruled, that when the evidence shows that the
contract was made ‘especially with reference to the Mofussil law,
the Supre;ne Court must decide the case according to that
law, although it “would not be bound to follow the Mofussil
Courts as to matters of mere procedure. In delivering the

Ao
[N

(a) S. D. A. 1847, p. 354.
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judgment of the Court in the case of Skinner v. Sandyal(a),
the Chief Justice Sir Lawrence Peel said: * A preliminary
question arises, viz., by what law should the cause be decided ?
It is a case of contract, and -the. defendants are Hindus, and
by the terms of the statute the contract should be governed by
their law. But in truth the law of mortgages in the Mofussil
now depends on the Regulations, and not simply on the Maho-
medan or Hindu law, and that statute consequently furnishes
no rule. Had the evidence 8hown that these contracting par-
ties had contracted with reference to a different law than the
law of the jforum, then, as we conceive that it- would be
perfectly competent for them to do. so, the Court must
have decided the case by the law of their adoption,
There is certainly considerable difference between the law
of mortgages as administered in the Company’s Courts and
the law of mortgages as applied in this Court. Still the fun-
damental principle under both systems, is that the mortgage
security is to be a security for principal interest and costs
only ; and in whatever form it be taken, so far as it is a mort-
gage security, it will not be allowed to have any other effect.
The law as to land tenure m India, and the effects of the
revenue system there on the rights of proprietors or of persons
interested in lands, are very different from the law of real
property in England, and the effects of any fiscal laws “upon
land; and may well justify the adoption of securities differing

(a) Supreme Court 4th August, 1855, And see Doe d. Sibchunder Doss v. Sib.
kissen Bounerjee, 1 Boulnois’ Rep. p. 70,
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from:those which are commonly adopted under the Fmgluhhw.
And when the forms of securities which are adopted in Mofus-
sil mortgages, and the estates which are created there to.give
effect to such securities, obtain.in contracts between British
subjects, or between British subjects and natives, the adoption
of them may be evidence that the parties meant, so far at least,
to contract on the basis of the local law. The Engligh law has
nothing opposed to such an adoption, and incorporation into
itself, of a local law not forming.part of it.”

But the doctrines laid down in this judgment, were scarcely
acted upon in the subsequent case of Bholanath Coondoo Chow-
dry v. Unodapersad Roy(a). That was a suit brought by, a se-
cond mortgagee to redeem the first mortgagee, all the parties
being Hindus. It was unsuccessfully contended that the Mofus-
sil law governed the case, and that according to it, the first
mortgagee having a mortgage in the nature of a condi-
tional sale, could not be redeemed against his will by 'a
second mortgagee.

" In the Supreme Court there has been some uncertainty as
to the relief to- which a mortgagee is entitled on a Mofussil
mortgage,—that is to say, whether there ought to be a sale
or a foreclosure.

For a considerable period the decree in all cases was for a
sale(). More lately, however, the practice has been to follow
the intention of. the parties, as evidenced by their contract;

(a) Supreme Court, 19th July, 1866. This case is as yet unreported, but a report
of it will appear in the next mumber of Mxr, Boulnois’ Reports.
(b) Collydoss Gungapadhia v, Sibchdder Mullick, Morton’s Rep. 111.
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»

or if the intention cannot be gathered from the terms of the
agreement, to allow the plaintiff to make his election.

This rule, and the reasons on which it is founded, are laid
down in the following judgment of the Court(a). * Three
claims were brought before the Court, in each of which the
plaintiff sought an order of foreclosure. Two of these were
upon Bengali khuts; the third upon an equitable mortgage
constituted by deposit of title-deeds, and an English memo-
randum in writing declaring the purpose of the deposit. The
Court took time to consider whether the relief to be granted
on these securities in the event of the non-payment of the
syms, found to be due thereon respectively, should be a sale
or foreclosure. It appears that this Court has ordinarily given
effect to Bengali securities of this nature by sale. There
seems however to be no reason why, if the Bengali instru-
ment, as many mortgage khuts or bye-bil-wufas do, actual-
ly imports a conditional sale, intended to become absolute if
the money be not paid by a certain time, this Court should
not do what the courts of the East India Company do in like
case, and give effect to the secuyity by a decree of foreclo-
sure. The practice of this Court was, we believe, adopted in
supposed conformity with the practice of the Court of Chan-~
cery in cases of equitable mortgages: the course of practice in
England, however, as to the nature of the relief to be gl.'ant-
ed on equitable mortgages has not been uniform. In somg of

(a) Ramnarain Bose v. Ramconny Pgul, and Pertaubchunder Paulit v. Ashlam
Holdar, 24th December, 1851.

¢ . G 2
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the earlier cases the decree was for foreclosure, with a direc~
tion for an absolute conveyance by the mortgagor. There
followed a period in which the ordinary decree was for a sale ;
and in one or two cases the sale was directed to be imme-
diate. In Parker v. Honsefield(a), however, Lord Cottenham
when at the Rolls decided, that whether the relief granted
was sale, or whether it was foreclosure, the period of six
months given for redemption by a decree on a legal, must
be equally given by a decree on an equitable, mortgage;
and in most of the modern cases(d), the Court has reverted
to the earlier form of decree, and directed a foreclosure, and
absolute conveyance. The form of order to be made on a
claim founded on an equitable mortgage as issued by the
Court of Chancery, and adopted by this Court, also shows
that foreclosure is now considered in general cases the pro-
per mode of relief. There are however exceptional cases;
and such decisions as S‘:J.mpson v. Pattison(c) and Lister v.
Turner(d) show, that if the security afford evidence that a
sale and not a foreclosure was in the contemplation of the
contracting parties, the relief granted will be the former. In
the case of Ramnarain Bhose v. Ramncunny Paul, we think
there is such evidence. The parties have expressly stipu-
lated that in thé event of the non-payment of the money
the l;z'nperty shall be sold. In this case therefore we think

¢ () 2 Mylne and Kcene, p. 419,
(b) Sce amongst others Ball v. Harris, 8 Simons, p. 485, confirmed on appeal,
4 Mylne and Cralg, p. 264; Tylee »n. Webb, 6, Beavan, p. 552 ; Holmes v. Turner,

7 Hare, p. 369. o
(¢) 1 Hare, p. 533. (d) 6 Hare, p. 281,
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the decree should be for sale. In Pertaubchunder Paulit ».
Ashlam Holdar the security says nothing about a sale; it
does not clearly define what is to be done in default of pay-
ment, but it is termed a khut mortgaging lands, and there
seems to us to be no reason why, if thie plaintiff prefer it, he
should not have the usual order of foreclosure. In the other
case, the order may be the usual order of foreclosure on an
equitable mortgage by deposit.”

In every case, the Court ‘may now decree a sale instead of
a foreclosure.

By Section 17 of the new Equity Act(a),.it is enacted that
the Gourt may, in any suit for the foreclosure of the equity
of redemption in any mortgaged property, upon the request
of the mortgagee or of any subsequent incumbrancer, or of
the mortgagor, or any person claiming under them respec-
tively, direct a sale of such property, instead of a foreclosure
of such equity of redemption, on such terms as the Court may
think fit to direct. ‘

Whether the mortgage be by conditional sale or not,
the mortgagee will, in the qureme Court, be allowed
to recover the money advanced by him, with interest, on
default being made by the mortgagor in payment at the
appointed time. _ .

At first, however, the Court seems to have enterfained
doubts on this point, and in one or two imstances, it was

held that when the terins of the- contract implied that the

(6) Act'VI, of 1854,
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mortgagee was to look to the land alone for payment, he
could not recover the money debt(a).

But it has now been long established, that an action for .
risoney lent will lie, on the expiration of the time limited, the i
mortgage being treated merely as evidence of the original loan, ;
—and such actions are of frequent occurrence(b). '

A decree obtained in the Supreme Court will be recognized
and enforced by the Courts of the East India Company, like
one of their own decrees. If, after obtaining a decree in the
Supreme Court, the plaintiff is obliged to have recourse to a
Mofussil Court in order to have it carried out, the latter is
bound to accept and to respect the subsisting decree, and thg
 question which has been decided can be re-opened only in the
tCourt which decided it. So long as the decree stands, ¢ the

Mofussil Courts have mothing to say to the nature of the
transaction. Instead of acting upon their own laws govern-

ing private transactions, they will act on the more general rule
which requires them to respect the judgments and proceedings
of a Court of competent jurisdiction and authority™(c).

A decree for foreclosure having been given in the Supreme
Court, the mortgagee sued in the Mofussil for possession of
the land, but was resisted by the mortgagor, on the ground
that the mortgage had been redeemed. . The Court said: *the

v

(a) Radachurn Seat v. Punchanund Sealmony, and Ruggonath Shaw v. Ramdun
Deb Syrmono. Morton's Rep. pp. 238, 4.

(b) Tilluckram Puckrassy v. Choitmachurn Naut and Sopteram Day v. Puncha-
nund Mitter. Morton’s Rep. pp. 280, 232, and 233 note(d).

() S.D. A. 1847, p. 864. See 1858, p. 859 ; 1866, p. 823, aud Macpherson’s
Civil Procedure, 3rd Ed. pp. 569—63. .
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mortgage has been foreclosed ; and therefore, no plea of pay-
ment of the amount on which the mortgage was effected,
can be taken up in this Court, as the foreclosure was made
under process of the Supreme Court. No question of the
validity or maintenance of the order of the Supreme Court,
declaring foreclosure in favour of the appellant before us, in
a suit to which the mortgagor himself was a party, can be
raised in this Court”(a).

The issuing of notice and other proceedings, which by the
Regulation law are necessary preliminaries to a foreclosure
suit, being unknown in English as well as in Hindu and

Mahomedan law, and being ‘mere matters of procedure,
are not requisite when the suit is brought in the
Supreme Court. And the Mofussil Court will put the plain-
tiff in possession, on a suit brought by him for that purpose
founded on a decree of the Supreme Court, although that
decree was made in a suit, prior to the institution of which no
notice of foreclosure was issued. “ As we have a decree of
the Supreme Court before us, cutting off by express decretal
words the equity of redemption against the mortgagor’s estate,
there remains no room for the issue of the notice admitting of
such equity, to the representative of that estate™(3).

But decrees of the Supreme Court cannot be enforced
in the Mofussil Courts against any persons, except the
parties to the original suit or their representatives. Therefore
when the mortgagee sued the mortgagor alone ;n the

o

(a) S.D. A. 1850, p.468. ~ (b) S. D. A. 1853, p. 859,
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’

Supreme Court, and got a decree for foreclosure, and
afterwards brought a suit for possession, founded on this
decree, against a third party whom he found in occupation
of” the lands, that party having purchased the mortgagor’s
rights before the institution of the suit in the Supreme
Court, it was held that,as the defendant had not been a
party to the original suit, the decree formed no ground for a
claim against him in the Mofussil Court(a).

So it was held to be quite clear that a Supreme Court;f
decree obtained by a first mortgagee against the mortgagor
was not binding on, and could not be put in force against, a
second mortgagee in possession, he not having been made a,
party to the suit in the Supreme Court(5).

A judgment for the balance due on a bond, was obtained
in the Supreme Court. The bond also expressly pledged as
security for the loan, certain property therein specified, and
the lender afterwards sued in a Mofussil Court to recover, by
the sale of the property pledged, the amount for which he had
obtained judgment. The defendants pleaded, that the lender
having obtained a judgment of the Supreme Court which was
for money only, could not afterwards be allowed to bring
an action to have the lands sold. But the Court held, that
“ the mere fact of <the decretal order of the Supreme Court
making no allusion to the property, and containing no provi-
sion for its sale in execution, could in no way be construed to
the préjudice of the lender’s lien upon the property, or affect

(a) S. D. A. 1858, p. 210.
(b) S. D. A. 1853, p. 859, See N. W. P.v. 8, p. 316; S. D. A. 1850, p. 458.
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his right to bring the property to_sale in satisfaction of his
decree, frec from the incumbrances which had since been
created in respect of it"(a).

A mortgagee having obtained a decree of foreclosure in the
Supreme Court, sued on it in the Mofussil Court for posses-
sion, bringing his suit against the person whom he found in
occupation. The defendant pleaded that he had bought the
land from the mortgagor, subsequent to the date of the plain-
tiff’s mortgage, but more than twelve years before the institu-
tion of the foreclosure suit. The Court ruled that the suit
was barred by lapse of time, the defendant having been more
sthay twelve years in undisturbed possession(d).

And it has been held, that when a second mortgagee has
obtained a decree for foreclosure in a Mofussil Court, and has
had undisturbed possession under that decree for more than
twelve years, a suit for possession brought by a first mortga-
gee, based on a decree of the Supréme Court, is barred by the
limitation rule, although instituted within twelve years from
the date of his Supreme Court decree(c).

It has, however, been alreadx seen, that the two decisions
last cited were right only if in each case it was also proved
that the plaintiff’s cause of action originated more than twelve

years prior to the institution of his suit(d).

(@ N.W. P. v.8, p. 316. (¢) S. D. A, 1853, p. 546.
(¥) S. D. A. 1853, p. 210. (d) Supra, p. 177. o
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PRECEDENTS OF MORTGAGES(a)

I
PURE USUFRUCTUARY MORTGAGE.

I wriTe this instrument of mortgage of talook Barnagore, in per-
gunnah Meerbhoom, in the District of Nuddea, the net annual profit
® of which, after deducting the sum of Co.’s Rs. 400 for the Government
revenue, is Co.’s Rs. 500. In consideration of my mortgaging to you
the aforesaid talook, I borrow from you the sum of Co.’s Rs. 1,200,
re-payable with interest at the rate of 12 per cent. per annum. I will
immediately put you in possession of the said talook, and you will
collect the rents, &c. thereof : after paying the Government revenue
from the said collections, you will apply the remainder to the payment
of interest that will accrue due to you on the said sum, and in case
there shall be any surplus after such payment of interest as aforesaid,
such surplus shall be taken by you in part payment of the principal.
You will so remain in possession of the aforesaid talook till the whole
amount of my loan, together with interest at the rate aforesaid, is liqui-

dated. Dated, &ec.

(a) The first three precedents are nearly literal translations of mortgage bonds on
which advances were actually made, and which werg aftorwards pat in suit.
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1L
SIMPLE MORTGAGE.

I wrrte this instrument of mortgage of land, situated in Aheeritola
Street, in Shootanooty, which I purchased in the year 1820, (that s to
say) 17 beegahs, 5 chittaks of land, bounded on the North by the
house of Sibchunder Ghose, on the South by a garden belonging to
Ramloll Sen, on the East by the house of Rammohun Doss, and on
the West by the house of Sreekishen Bhose. In consideration of my
mertgaging to you the aforesaid land, I borrow from you the sum of
Co.’s Rs. 1,600, which is to be re-paid on the 16th March 1855 with
interest, at the rate of 12 per cent. per annum. Every partial payment,
which I shall make on account of the said loan, I shall specify on the
back of this instrument of mortgage, and no payments that I may make
other than those specified on the back of this document, shall be allowed
to me(a). In default of my paying the abovementioned sum with
interest, within the limited time, you will cause the aforesaid land to be
sold and pay yourself by the proceeds thereof. I deposit with you the
title deeds of the a’foresaid land, which shall be returned. to me, on the

re-payment of the aforesaid loan with interest. Dated, &e.

III.

MORTGAGE BY CONDITIONAL SALE, KUT-KUBALA, OR
BYE-BIL-WUFA.

I wriTk this instrument of mortgage of 6 beegahs, 2 chittaks

of ancestorial rent-free land, in mouzah Borocota, in the District of

(a) This condition will not be strictly acted on by the Courts ; See Supra, p. 31 ;
S, D. A, 1853, p. 644 ; but its insortion can do no harm.
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Hooghl;r, which has for a long time been my property. The said land
is bounded on the North by the house of Sibchunder Ghose ; on the
South by the house of. Shamachunder Mulhck ; on the West by a
"pond belonging to Mndhubchunder Paul ; on the East by a piece®of
land belonging to Mahadeb Sircar. In consideration of my mortgaging
the aforesaid land to you, I borrow from you the sum of Co.’s Rs. 175,
which is to be re-paid at the end of one year from this date, with interest
;xt the rate of 12 per cent. per annum. In default of my paying the
abovementioned sum with intergst, within the limited time, I agree to
relinquish my interest in the aforesaid land and to put you in posses-
sion thereof as rightful owner and proprietor. I deposit with you the
title deeds of the aforesaid land, which shall be returned to me on the

*re-pyment of the abovementioned loan with interest. Dated, &c.

IV.
ENGLISH MORTGAGE IN FEE, WITH POWER OF SALE.

‘TH18 indenture, made the day of between A. B., of &c.,
(mortgagor) of the one part, and C. D., of &c., (mortgagee) of the other
part, Witnesseth, that, in consideration of the sum of £ this day
paid to the said A. B., by the said C. D., (the receipt whereof the said
A. B, doth hereby acknowledge,) ha, the said A. B., doth hereby,
for himself, his heirs, executors, and administratorf, covenant with the
said C. D., his executors, and administrators, that the said A. B., his
heirs, executors, or administrators, will pay t«:.) the daid C. D., his execu-
tors, administrators, or assigns, the sum of £ (the principa.l), with
interest for the same in the mean time at the rate of+£  per cent. per

annum on the day next(a), without any deduction, And

(¢) Generally six Calendar months from the date of the mortgage.
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This Indenture(«) also Witnesseth that, for the consideration :foresaid,
the said A. B. doth hereby grant and release unto the said C. D,, his
heirs, and assigns, all those lands, tenement;, messuages and heredi-
taments, situate in the Parish of , in the county of , delineat-
ed in the plan in the margin of these presents, and specified in the
Schedule hereunder written, together with commons, ways, lights, waters,
water-courses, rights, privileges, easements, advantages and appurtenances
whatsoever to the said hereditaments, or any part thereof appertaining.,
or with the same or any part thereof held, used, or enjoyed, or reputed
as part thereof, or appurtenant thereto. And all the estate and interest
of the said A. B. in the said premises. To hold the said premises unto
and to the use of the said C. D., his heirs and assigns. Provided
always, that, if the said A. B., his heirs, executors, administrato:s, or
assizns, shall pay unto the said C. D., his executors, administrators, or
assigns, the said sum of £

(the principal), together with interest for the same in the meantime at
the rate of £ per cent. per annum, on the said day of  next
without any deduction, then .the said C. D., his heirs, or assigns,
will, at any time thereafter, upon the request and at the cost of the
said A. B., his heirs, executors, administrators, or assigns, re-convey the
said premises unto the said A”,B" his heirs and assigns, or as he
or they shall direct, free from incumbrances by the said C. D., his
heirs, executors, or assigns. And it is hereby declared, that the said
C. D, his executors, admihistrators, or assigns, may, at any time or
times afier the said day of next(d) without any further consent

on the part of the said A. B, his heirs, or assigns, sell the said premises,

N
(a) When the property mortgaged is situated in India the words * which is
executed iu pur of, and intended to take effect under Act IX. of 1842 of the

Logislative Council of India,” must be here inserted.
(b) The day for payment of the principal sum.
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”
or any part thereof, either together or in parcels, and either by public

auction or private contract, and may buy in or rescind any contract for
sale, and re-sell, without being responsible for loss occasioned thereby ;
and may execute and do all such assurances and acts for effectuating gny
such sale as the said C. D., his executors, administrators, or assigns,
shall think fit ; And that upon a sale by ax?y person or persons who may
not be seized of the legal estate, the person in whom the legal estate
shall be vested shall execute and do such assurances and acts for carry-
ing the sale-into effect, as the person or persons by whom the sale shall
be made shall direct : Provided nevertheless, that the said C. D., his
executors, administ.rnto;'s, or assigns, shall not execute the power of sale
hereinbefore contained, until he or they shall have given to the said
*A. B, his heirs, executors, administrators, or assigns, or left on the said
premises, a notice in writing to pay off the monies for the time being
owing on the security of these presents, and default shall have been
made in such payment for six calendar months after giving or leaving
such notice. Provided also, that, upon any sale purporting to be made in
pursuance of the aforesaid power, no pur::haser shall be bound to inquire
whether the case mentioned in the Clause lastly hereinbefore contained
has happened, nor whether any money remains upon the security of
these presents, nor as to the propriety or regularity of such sale ; and
notwithstanding any impropriety or i.rregularity whatsoever in any such
sale, the same shall, as regards the purchaser or purchasers, be deemed
to be within the aforesaid power, and be valid accordingly. And it is
hereby declared, that the receipt of the said C. D., his executoss, admi-
nistrators, or assigﬁs, for the purchase monies of .the premises sold, or
any part thereof, shall effectually discharge the purchaser or pufchasers
therefrom and from being concerned to see to the application thereof,

or being accountable for the nen-application or mis-applicaton thereof ;
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And that the said C. D., his executors, administrators, and assig:ls, shall,
out of the monies arising from any sale in pursuance of the aforesaid
power, in the first place, pay the expenses incurred on such sale, or
otherwise in relation to the premises ; and, in the next place, apply such
monies in or towards satisfaction of the monies for the time being due on
the ;Jecurity of these presentg ; and then pay the surplus (if any) of the
monies arising from such sale to the said A. B., his heirs, or assigns ;
And that the aforesaid power of sale and other powers may be exercised
by any person pr persons for the time bging entitled to receive and give
a discharge for the monies then owing on the security of these presents ;
Provided always, that the said C. D., his executors, administrators, or
assigns, shall not be answerable for any involuntary losses which may
happen in the- exercise of the aforesaid power and trusts, or any of them.’
And the said A. B. doth hereby, for himself, his heirs, executors, and
administrators, covenant with the said C. D., his heirs and assigns, that
the said A. B. now hath power to grant and release all and singular the
said premises unto and to the use of the said C. D., his heirs and assigns,
in manner aforesaid, and free from incumbrances 5 And that he the said
A. B., and his heirs, and every other person lawfully or equitably claim-
ing any estate or interest in the premises, will, at all times, at the request
of the said C. D., his heirs, executors, administrators, or assigns, but at
the cost of the said A. B., his heh"s, executors, or adininistrators, execute
and do all such assurances and acts, for further or better assuring all or any
of the said premises to the use of the said C. D., his heirs and assigns, in
manner aforesaid, as by him or them shall be reasonably required. In
witness whereof the said A. B. and C. D. have hereunto set their hands
and sesls the day and year first above written,

The Schedule to which the abeve written Indenture refers.
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MAANAAAAAA A A

A.
ABSENCE,

of the mortgagor or his representative, does not prevent fore-
closure from taking place, 200.
ACCOUNT,
is to be taken fully in a redemption suit, though the mortgage
has evidently not been redeemed, 221.
mortgagor in possession not liable to, 94, 222.
unless he is in, in breach of contract, 1.
mortgagee in possession subject to when, 141, 151, 213.
but not if he is in, under some other title, 98.
how made up, 223.
mortgagee must bring into Court full accounts of his receipts
and expenditure, 228.
the receipts are the gross sums paid by tenants, not merely
what reaches mortgagee's hand, 233, 4.
mortgagee must swear to his accounts when, 228, 9.
mortgagee failing to deliver or swear to his accounts, liable to
fine, 229,
if no accounts are filed by mortgagee, the Court will receive
any reasonable proof as to his receipts, 230.
when accounts delivered, mortgagor may examine them, 230.
objections must be specific, éb.
accounts of both parties may be set aside by judge, 231.
admissions by mortgugee as to receipts may not be retracted, 232.
mortgagor is credited with all sums entered by mortgagee as
realized, 233.
mortgagee is debited with the rents appedring in the jumma
bundee, b.
but only with actual collections, if he can show good cause
for not realizing more, tb.

b
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ACCOUNT,~— ( Continued. )
not responsible for possible profits, 234.
allowed all fair expenses, and Government revenue paid,
234—237.
. but not, if it was agreed they should be borne by him, ib.
in taking, no sums allowed, which are barred by lapse of
time, 237.
See Morigagor. Morigagee. Foraclosure. Redemption.
ACKENOWLEDGMENT,
of debt, what is sufficient to stop the limitation rule from run-
ning, 167.
See Limitation. . .
ACTION. See Suit. Cause of Action. Limitation.
ADMISSION, ’
mortgagee bound by, as to his receipts, 233.
AGREEMENT,
that on default of payment of the mortgage debt, mortgagee
may sell the land, void, 33—36, 104.
See Power of Sale.
that mortgagee in possession shall not be accountable, when
void, 49, 142, 147.
that mortgagor shall be credited with no payment made by him
unless endorsed on the deed, void, 31.
See Deed. Usury.
ALIENATION,
by mortgagee of his rights and interests, valid, 103, 4.
cannot alter mortgagor's position, 104.
by mortgagor of his remaining rights and interests, valid, 105.
- cannot destroy or iajure mortgagee’s lien, b.
contrary to contract, void and may be cancclled, 106, 7.
upheld when, 108, 9.
does not entitle mortgagee to sue for the mortgage debt sooner
than he otherwise might, 111, 218, 9.
or for the debt instead of for possession, b,
by sale on account of Government revenue, destroys lien of
« inortgagee, 97—101.
if such sale is owing to mortgagor's default, he is liable to
immediate suit for the mortgage debt, 47, 218.
Bee Execution. Purchaser.

L
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AMEEN, .
judge may depute, to report on the value of lands, and the
receipts of mortgagee, 232. |
objections to report of, must be taken at once, 1b.
ARREARS. S8ee Revenue ( Government).
ASSESSMENT. See Valuation of Suits.
ASSIGNEE. See Alienation.
of mortgagee, liable to mortgagor for waste, 101.
ATTENDANCE,
personal, of mortgagee on filing his accounts requisite, when,
228, 229.
See Account. .
AUCTION. See Ezecution. Mortgagee. Mortgagor.

BAR TO SUIT. See Limitation. .
BOND. See Charge. Deed. Instalment. Jurisdiction: Stamp.
BYE-BIL-WUFA. See Mortgage.

C.

CANCELLATION. See Alienation. Hindu Law.
CAUSE. See Valuation of Suits.
CAUSE OF ACTION,

» Origin of, what, 133—135, 161—182.
Sce Limitation.

CHARGE,

’ of subsequent advances, on lands already mortgaged to the

lender, effect of, 53-2.5.
COLLECTION, .

and management, costs of, allowed the mortgagee, 234, 5.

See Adccount, )
COLLECTOR. See Revenue ("Government).
CO-MORTGAGEE. 8ee Mortgagee,
CO-MORTGAGOR. See Morigagor.
COMPOUND INTEREST. See Interest. -
CONDITION. See Agreement. Deed. Interest. Usury.
CONDITIONAL SALE. See Morigage. Mortgagor, Mortgagee,
Foreclosure. Redemption.
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CONSIDERATION, -
given, whether it must be proved, when there is no duly exe-
cuted deed, 56.

when there is 2 duly executed deed, 56— 66.
recital of the, in the deed or plaint, inconsistent with that
proved, 59, 60, 64.
recitals as to, generally taken as primd facie evidence of, 65.
registrar has no right to inquire into, on a deed being present-
ed for registration, 71, 2. ’
See Usury.
CONSTRUCTION. Sce Deed.
“ redeemable sale,” held to be the same as mortgage by condi-
tional sale, 29. )
lease where lender is to hold on till repaid, is a pure usufruc-
tuary mortgage, 11, 29.
CONTRACT. See Agreement. Deed.
COSTS,
of third party who intervened successfully in foreclosure suit,
thrown on mortgagee, 220.
COVENANT. See Agreement. Deed.

DEATH. See Notice of Foreclosure.
DECREE, ‘
a conditional decree for redemption,  if the mortgagor shall
pay a certain sum,” is bad, 158.
when not so, ib.
See Ezecution. Supreme Court.
DECREE-HOLDER. See Ezecution.
DEED,

-

not essential that a mortgage should be by, 25.
terms of, may be varied by verbal agreement, 28.
construed dccording to apparent intention of the contracting
’ parties, ib,
if ambiguous, in manner most favorable to mortgagor, 30.
of mortgafe, what it ought to contain, 17, 26, 7, 31, 36.
seal and signature to, 67, 77.
delivery of, not essential, 67, 68.
See Agreement. Consideration. Interest, Registration. Stamp. Usury.
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DEFAULT. See Redemption.
DEPOSIT, (IN COURT OF MORTGAGE DEBT),)
must be made by one entitled to redeem, 118—124.
must be of cash, 137, 202.
when sufficient, 137, 149, 202—207.
must be made before expiry of year of grace, 201, 204.
must be unconditional, 205.
See Foreclosure. Redemption. Tender. Year of Grace,
DEPOSIT OF TITLE DEEDS,
as security for debt due, effect of, 26.
mortgagee should always require, ib.
DOWER. See Mahomedan Law.
DEWUTTUR. See Hindu Law.

ELUSIVE AGREEMENTS. See Usury.

EQUITABLE MORTGAGE. See Deposit of Title Deeds. Supreme
v . . Court.
EXECUTION,

in, of decree against the mortgagor, his rights and interests in
property mortgaged by him may be sold, 110.
decreeholder who sells first, has priority over others, ib.
sale of mortgagor’s rights in, does not injure existing lien, 110,
111, 218, .
does not excuse mortgagee's departing from usual course, ib.
on mortgagee should give notice of his lien, 112.
sale of mortgaged land in, as being the property of a third party,
destroys mortgagee's lien, 96, 113.
See Judgment Creditor, Morigagee. Mortgagor.

F.
FAMILY. See Hindu Law.
FAQUEER. See Hindu Law.

FINE . .
’ mortgagee liable to, who does not file or swear to preper,accounts

in Court when required to do so, 229.
FORECLOSURE, *
occurs only in mortgages by way of conditional sale, 184,
summary proceedings towards, 189—210.
See Notice of Forecloaure. Represeniative.  Deposit. Year of
Grace. .



vi ’ INDEX.
FORECLOSURE,—( Continued. ) ’
may take place in absence, and without the knowledge, of
mortgagor, 200. .
complete, if mortgagor admits in Court the mortgagee’s claim,
and puts him in possession, 207.
quare, whether complete against a bond fide. purchaser, .
regular suit for pos?essxon on, must be brought after lapse of
year of grace, 211.
proceedings in it, 211, 2.
decree in favor of mortgagee, unless mortgage was redeemed
before the end of the year of grace, 213, 4.
right of, once renounced cannot be resumed, 214.
in suit for possession on, decree for money cannot be given,216.
mortgagee having obtained a decree for possession, entitled to
immediate possession, ib. ’
mortgagee by conditional sale must sue for, and possession,
and not for the money debt, 216—219.
otherwise, if he can show good cause, ib.
final decrce for, cannot be opened up, unless bad in itself, 160.
See Mortgagee. Morigagor.
FURTHER ADVANCE., See Charge.

G.

GOVERNMENT. See Revenue (Government).
GUARDIAN,
personally liable or money advanced for what Court does not
consider to be for minor’s benefit, 17, 18.
See Minor.
H.

HAUT,
or fair tolls, which could not legally be exacted, mortgagee
when bound to account for, 233.
_mortgagor entitled to credit for rent of land on which the
fair was held, .
See Account. Rlegal Cess.
HINDU LAW,
properties of a mortgage under the, 3—6.
where Mithila doctrine prevails, mortgage of joint undivided
property bad, without consent of all sharers, 18, 19,
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HINDU LAW,— ( Continued. )
exception to this ruley 19.
when Hindu widow can mortgage husband’s property devolved
on her, 20.
in Calcutta Suggder Court the presumption is ngamst the
validity of such mortgage, ib.
in Supreme Court the presumption is in favour of it, 20—3,
suit to set aside mortgage by, to be brought by whom, 23.
by, mortgage of lands devoted to religious purposes, or of the
profits of such lands, effect of, 23, 24.
Faqueegs attached to a temple, are not the proper parties
to sue to set aside mortgage of it, 24.

.
amlen,

. I.
ILLEGAL CESS,
in accounting, mortgagor not to be credited with any illegal
G cesses collected by mortgagee, 233.
unless the mortgagee admits them, ib.
See Account.
INFANT, See Minor.
INSTALMENTS,
mortgagee need not accept payment by, 207,
See Limitation. Valuation of Suits.
INTEREST,
no limit as to rate of, in n contracts under Act 28 of 1855, 36.
at a higher rate thnn 12 per cent., direct or indirect agreement’
for, made prior to Act 28 of 1855, void, 36—49, 227.
if such agreement is ¢ elusive” of the law, neither
principal nor intefest can be recovered, 36—49.
at a higher rate than 12 per cent., is allowed in cases where
* any extraordinary risk is incurred by lender, 49—51,
200.
in accounting, generally allowed on the payments of both par-
ties, 223.
generally allowed on mesne profits, ib.
but not, if the Court sees reason othermse, 225, 926.
what rate of, usually allowed, 225.
but it is in the Court’s discretion, b,
and agreement te take less always enforced, 198.
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‘
INTEREST,— ("Continued. )
is to be given, even when the parties are both Mahomedans, 226._
compound interest, when not given, 227.
See Account. Usury.
INTERVENTION,
) of third party, mortgagor must protect mortgagee against, 96,
220. :
See Costs. Foreclosure,

J.

JOINT OWNERS. See Hindu Law. Mortgagee. Morigagor.
JUDGMENT CREDITOR,
not entitled to redeem, againat consent of mortgagee, 119.
See Ezecution, .

JURISDICTION,
suit for redemption or foreclosure, where to be instituted, 138,

183, 189.
suit for money advanced on mortgage, where to be institut-
ed, 183.
See Supreme Court. Valuation of Suits.

K.
KUT-KUBALA. See Morigage.

LEASE,
Zur-i-peshgee, on advance, a pure usufructuary mortgage,
when, 11, 29, 141.
mortgage may be accompanied by a lecase, under which mort-
gagee has possession, 14, 15.
See Morigage.
LIEN,
of mortgagee ‘extends to that which represents the property
originally mortgaged, if its nature has been changed
through the mortgagor, 105.
See Mortgage.”
LIMITATION, (OF SUIT.)
all suits must be brought within twelve years from the origin
of the cause of action, 132, 161.
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LIMITATION (OF SUIT,)—( Continued.)
exceptions, demand within the time, and admission by defendant
of right claimed, 161.
suing within the time in a competent Court, 161.
minority, or other good cause, ib. , {‘ Te
time never runs so as to bar a redemption suit, 132,
but it runs so as to bar a suit by mortgagor for wasilat, 133.
time in all cases runs in usual manner against mortgagee, 161.
if loan is repayable on certain day, suit for money must be
brought within twelve years from that day, 5.
if possession to be given on certain day, suit for possession must
be brought within twelve years from that day, 161.
surplus proceeds of revenue sale of mortgaged lands, must be
sued for within twelve years from date of sale, 163.
¢ on default of payment of any one instalment, mortgagee to
have possession,” suit for possession to be brought
® . within twelve years of first default, 166.
cach instalment to be sued for within twelve years of due
datce, ib.
what is an admission of debt so as to prevent suit being bar-
red, 167, 8.
what is an application to a competent Court, 169—171,
when suit for possession or foreclosure is in time, if within
twelve years from expiry of year of grace, 172.
twelve years undisturbed possession under a bond fide title held
to give holder complete title, sed quere, 173—180.
pleading, 181. '
what is dond fide possession, 181.
80 as to third parties, counts from date of mortgage contract, 182,
expiry of time during a vacation no excuse, 182,
aotherwise, if Court is accidentally and improperly shut, ib.
LUNATIC, cannot make a valid mortgage, 16.
' M.
MAHOMEDAN LAW,
properties of a mortgage under the, 13, 5.
alienation of dower lands by Mahomedan widow, witholit con-
sent of her husband’s heirs, bad, 23.
mortgage of mal-i-wugqf, land devoted to religious purposes, by
mutuwallee, effect of, 23, 24,
»
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MAHOMEDAN WIDOW, See Mahomedan Law.
MALIKANA, See Lien,
MINOR,
cannot make a valid binding mortcage, 16.
¢ mortgage by guardian of, will be good 1f bond fide for the
4 benefit of minor's estate, ib.
in suit by, to set aside mortgage, presumption is in favor of its
being bond fide and good, semble, 17.
otherwise, in suit by mortgagee to enforce, ib.
if money is borrowed on account of, this should appear in the
mortgage deed, zb.
guardian must pledge property of, qud guardian, ib.
ratification by, after attaining majority, of acts of himself or
guardian, 18.
See Limitation. Notice of Foreclosure.
MISCELLANEOUS DEPARTMENT. See Limitation, 169—171.
MOHUNT. See Hindu Law.
MORTGAGE,

the different kinds of, 9—16.
Pure usufructuary, what is, 10—~12, 95,
Simple, what is, 12,
By Conditional sale, Kpt-kubala, Bye-bil-wufa, what is, 13,
is identical with redeemable sale, 29.
See Mortgagee. Morigagor. Foreclosure. Redemption.
absolute conveyance may be converted into a mortgage, by
agreement subsequent, 27, 164.
contract, may be cither verbal or by deed, 25.
single deed of, of two mouzas each having a separate jumma,
creates an indivisible lien over both, 125.
of property to be acquired, held to be null, 32, 3.
8o of property generally without defining it, ib,
See Deed. Consideration. Registration. Stamps. Usury.
*  who may, 16—24. :
See Hindu Lat.v. Mahomedan Law. Minor. Lease.
MORTGAGEE,

in pure usufructuary mortgage, entitled to possession, 10—12,
can never become absolute owner of the mortgaged estate,
12, 184.

Y
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MORTGAGEE,— (" Continued. )
must not sue for possession on the ground of proprietary
right, 96.
in simple mortgage, not entitled to possession, 12, 95.
not entitled to registration in Revenue books, 95. .
or to appear and take part in settlement proceedings, ib.
how security enforced by, 13, 185—-8.
may purchase the land when sold in execution, 13, 188.
entitled to what decree, 185, 6.
in simple mortgage usufructuary, entitled to possession, 14.
security enforced by, how, ib.
in conditional sale, cafinot get possession until foreclosure, 13,
has no remedy against the mortgagor personally, 13,
216, 218.
unless for some special cause, 112—116, 217—219.
. cannot sue to foreclose, till the period agreed upon has
elapsed, 185.
need not accept a conditional deposit, 205,
nor payments by instalments, 207.
in cases of conditional sale, &c., usufructuary, entitled to posses-
sion, 14, 15,
enforces his security, how, ib.
within what time he must sue, a8 regards the limitation law,
161—182,
money advanced in equal sums by two, one may sue for his own
share without making co-mortgagee a party, 184.
in possession, is a trustee for mortgagor, 94.
need not receive pamment from any one but the mortgagor or
his representative, 119,
takes subject to any existing lien or incumbrance, 95.
when he may register in collector’s books, ib. .
entitled to be protected in his rights by the mortgagor, 96—113.
in posgession, must pay the Government revenue, 97—}01.
but will be allowed credit for such payments, 98, 236,
in possession, failing to pay revenue, so $hat lands are sold,
cannot purchase, semble, 100, 1.
if he does, he is trustee for the mortgagor, ib.
who is to be repaid from usufruct, must remain in possession
40 long as any %hing is due, when, 113—116.
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MORTGAGEE,— (" Continued. ) .
in possession, must see to proper management of estate, and pay
ell regular village expenses, 102 284.
responsible for waste, ib. 101,
nay transfer his right as mortgagee, 104.
exercise by, of a power of sale, not allowed, 33—36, 104.
rights of, not destroyed by subsequent act of mortgagor, 105,
218, 9. '
extend over what represents original mortgage, ib.
may set aside improper alienation by mortgagor, when, 106—8.
lien of, cannot be broken up without his consent, 125—9.
may hold in other right as well'as that of mortgagee, 98, 131.
not entitled to interest after rejecting a proper tender, 138.
when he must account, 138—148, 151, 157,
must deliver up the mortgage, and any title-deeds on a proper
tender or deposit, 149, 210. .
entitled to have money deposited in court paid to him at:
once, 210.
having renounced right to foreclose, cannot resume it, 214.
may recover damages, if kept out of possession after decree, 216.
centitled to surplus proceeds of lands sold for arrears of revenue,
not sold through his default, 219.
may recover them from the collector or the mortgagor, :b
not obtaining possession according to contract, may sue for the
money lent, when, 112—116.
breaking his contract vitiates mortgage, when, 116.
See Account.  Foreclosure. Interest. Limitation. Mortgagor.
Redemption. Tender. Uswy.
MORTGAGOR, -
in cases of pure usufructuary mortgage, must give the moriga-
gee possession, 10, 112,
what his personal liabilities are, 11.
« may redeem at any time, 12, 138—147.
when entitled to an account from the mortgagee, ib.
in cases of simple mortgage, personally liable, 12, 185.
may redeem until sale, 12, 148,
in cases of conditional sales, kut-kubalas, &c., not personally
liable, 13, 216, 218. '
and may redecm until fo'reclospd, 14, 150.
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MORTGAGOR,—( Continued. )
in cases of simple mortgage usufructuary, personally liable, 14.
on default, land will be sold in execution, ib.
may redeem until sale, 14, 148.
entitled to an account from the’mortgagee, 148. v
in cases of conditional sale, &c., usufructuary not personally
" liable, 14, 15.
on default may be foreclosed, ib.
when entitled to account from mortgagee, 15, 151—7, 221.
never accountable to mortgagee, ib. .
must protect his property for the mortgagee, 94, 96, 112—116.
in possession, pays Gdvernment revenue, 97.
may recover damages from mortgagee for waste, 101.
may transfer, or martgage, his equity of redemption, 105.
no act of, can injure mortgagee's lien, ib, 218.
sale, or mortgage by, contrary to contract, 106—9.
equity of redemption of, may be sold in execution of decree,
110—112,
cffect of his not giving the mortgagee possession, according to
contract, 112—1186.
See Account. Foreclosure. Mortgagee. Redemption. Represen-
tutive. Tender. Usury.
MUTUWULLEE See Mahomedan Law.

N.
NIKASEE ACCOUNTS,
may be referred to by the judge in taking accounts, 232.
but the judge is not bound to refer to them, ib.
wor is a decree good, of which they are sole foundation, ib.
See Account.
NOTICE, '
to mortgagee of deposlt having becn made, 149, 204.
NOTICE OF FORECLOSURE, -
what is, 189, 196.
issued, on what grounds, 189, 190. R
issues from court of zillah in which mortgaged propertyties, 190.
if property lies in several districts, notice frum one court suf-
ficient, b,
to be issued as soon after application as possible, 191.
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NOTICE OF FORECLOSURE,—(Continted.)
bears date on day of actual issue, 191, 192,
year during which mortgagor may redeem, counts from actual
issue, not from date of service, 192, .
must be served 8n the mortgagor or his *legal representa-’
tive,” 193.
service on whom sufficient, 193—196.
if once properly given, sufficient, although parties entitled
change during year of grace, 193,
served on guardian of minor, 195.
when estate under Court of Wards, 1b.
service of, need not be personal; 196—200.
but if possible, it must be so, ib.
must be issued and served in regular course, although mortga-
gor is aware of mortgagee's intention, 200, .
and other summary proceedings, of no weight by themselves,
169, 200, 212.
See Year of Grace. ' Representative.

o.
OATH. See Account.
P.
PAROL AGREEMENT, .
mortgage by, valid, 25.
PAROL EVIDENCE,

admissible, to vary or modify written deed, 28, 44, 5.
PARTITION,
: mortgagee of a share of a joint estate not entitled to sue for,103.
PARTNERS. See Mortgagee. Mortgagor.
PAYMENT INTO COURT. See Deposit.
PLEADING, ‘
what objections will be taken up by the court, suo motu, with-
) out being specially pleaded, 77, 82, 92, 181, 219.
mortgagor seeking account how fur he must aver in his plaint,
that the mortgage debt has been fully liquidated, 157,
¢ 222,
in rcdemption suits, 135, 6.
See Usury. Valuation of Suits.
PLEDGE. See Mortgage.
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POSSESSION. See Mortgage. Foreclosure. Limitation. Redemption.
POWER OF SALE,
on default of mortgagor, given by mortgage deed to mortgagee,
void, 33—86, 104.
not so in English law, 35.
PRIORITY. See Charge. [Exzecution. Morigagee.
PROOF. See Consideration. Minor. Registration.
PURCHASER,
of mortgagor’s rights and interests, not personally liable for the
original mortgage debt, 106.
See Alienation. Ezecution. » Morigagee. Mortgagor.
PUTWARREE, .
charge for wages of, and chowkeydars, to be allowed in account-
ing, 102, 234.
but only if actually paid, ib.
See Account.

RATIFICATION. See Minor.
REDEMPTION,
right of, vested in mortgagor and his representatives, 118.
holder of decree against mortgagor, has not the right of, 119.
who are the mortgagor's ¢ repyesentatives,” 118—124, 193—6.
See Representative.
right of, may be reserved to third party, by mortgage con-
tract, 124.
cannot take place, even as to part until whole debt is paid,
125—129.
mortgagee's lien cannot be broken up, 125,
one of joint mortgagors may redeem the whole, 127.
but only on payment of whole debt, ib.
exception to this rule, 129.
one who is real, though not nominal, mortgagor may, redeem,
semble, 130.
cannot take place after foreclosure or sale, 7b.
right of, once formally relinquished cannot be resumed, 130,
213—4.
suit for, will not lie, if mortgagee is in possession under a title
other than that of mortgagee, 131.
)
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REDEMPTION,—( Continued. )
right of, never barred by lapse of time, 182—5.
when complete, 135. .
See Deposit. Jurisdiction. Tender.
Of Pure usufructuary- Mortgoges.
former practice as to, 7, 138.
complete, when mortgagee has received principal and interest,
or it has been tendered, 140.
can be carried out by regular suit only, 141.
in suit for, mortgagee must account, when, 138—148,
in a zur-i-peshgee lemse, mortgagee tan be made account,
when, 1b. e
Of Simple Mortgages.
complete on paying or tendering principal and interest, 148, 9.
Of Mortgages by Conditional sale, Kut-kubula, or Bye-bil-wufa.
when mortgagee has not had usufruct, by paying, tendering,
or depositing in court, what is due for principal and
interest, 148—151,
when mortgagee has had usufruct, by tendering or depositing
the principal sum advanced, 151.-
mortgagor entitled to possession on deposit summarily, 151.
what rule when suit is brought before, or after, the date fixed
. by mortgage deed, 151—7.
judge gives depggitor a receipt, 149.
and gives mortgagee notice of deposit, ib.
may take place, up to end of the year of grace, 150.
exception, tb.
the adjustment of account, is carried out by regular suit, 151.
court cannot give a conditional decree for redemption on pay-
ment, when, 158.
suit for, must be brought within twelve years from the expiry
of the year of grace, 158,9.  °
suit for, in no case to be dismissed without the accounts being
. ‘ taken, 221.
REGISTRATION, . :
< of deeds, not absolutely necessary, 67—72.
registered mortgage has priority over unregistered, 69.
registered morigage has not priority over an unregistered sale
of earlier date, nor vide versd, 70.
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REGISTRATION,—( Continucd. ) .
of not *“authentic,” or fictitious, deed, gives no priority, 70, 71.
on presentation for, due execution of the deed must be ascer-

tained by registrar, 71.
but no inquiry as to the consideration for it, may be ntade
by the registrar, 71, 72. ’
gives no validity to a deed, 46, 58.
to be made, where, and when, 69.

RENT. See Mortgage. Stamp.

REPRESENTATIVE (OF MORTGAGOR), ¢
notice of foreclosure must be served on the mortgagor, or his

« legal représentative,” 189—196.
purchaser out and out of mortgagor’s rights by public or private
sale is, 194. -
a second or other mortgagee, is not, zb. 120—4.
holder of decree against mortgagor, is not, 119.
See Notice of Foreclosure. Mortgagor. Redemption.
REVENUE (GOVERNMENT),
is a charge on land, taking precedence of all other claims, 97.
to be paid by person in possession, £b.
sale of lands for arrears of, destroys mortagee’s lien, ib.
on sale of lands for arrears of, through default of mortgagor,
mortgagee may at onge recover the money debt, .
sums paid for, by mortagee, credited to him, 98.
not recoverable in a separate action against the moriga-
gor personally, ib.
mortgagee who allows estate to fall into arrears, cannot when
it is sold acquire an irredecemable interest in it,
semble, 100.
surplus proceeds of lands sold for arrears of, belong to mort-
gagee, unless default was his, 219, 220,
Sec Account. Mortgagee. Mortgagor, .

SALE. Sce Alienation. Ezecution. Revenue. Power of Sule,
SERVICE. See Notice of Foreclosure.
SICCA RUPEES, .

value of how caleulated, for stamp, 82.
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SIMPLE MORTGAGE. See Morigage.
STAMPS, '
On Deeds.
Regulations as to, do not alter the laws of property, 73.
¢, deed cannot be enforced till stamped, ¢b.
should be stamped before execution, 74.
may in some cases be stamped after execution, 74, 81.
scale of, on mortgage deeds, 75, 76. .
on a deed, or writing, on more than one sheet of paper, 77.
when mortgage deed contains other matters, i.
when deed contains various matters, stamp must be the largest
that it is liable to, 78. "
unless the other matter is surplusage, 80.
deed, which is thes foundation of a suit, or defence, must be
stamped before date of bringing suit, or filing plea, 81.
courts how far bound by decision of revenue authorities as to
" sufficiency of, 83.
pleading, as to, 77, 81, 82, 83.
On Suits connected with Mortgages.
scale of duties payable, 84, 83—93.
See Valuation of Suils.
SUB-MORTGAGEE. Sec Alienation. Representutive.
SUIT. See Jurisdiction. Valugtion.

SUPREME COURT,
may have concurrent jurisdiction with mofussil court, 238.

suit brought in, disposed of according to what law, 238—240.
doubts as to remedy to be given in the, on mofussil mort-
gages, 240.
decree follows the intention of the parties, 240—3.
in the, a sale may always be decrged instead of foreclosure, 243.
. in the, mortgagee whatever the kind of mortgage, may sue for
the mortgage debt, 243. '
decree of, enforced by Courts of East India Company as one
of their own decrees, 244.
mofussil court cannot question decree of, 244, 5.
¢ dcerces of; of no effect in mofussil court against any one, who
. was not a party to the original suit, 245.
decree of, for the money debt, no bar to suit in mofussil court
against the land, 246.°
Seé Hindu Law. 'Jurisdiction, Limissttion.
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T.
TENDER,
or deposit must be made in cash, generally, 187, 202.
made according to contract, wh:n good, h.
not sufficient unless in accordance with strict letter of Reglilu-
tion or contract, ib.
must be unconditional and unrestricted, 204—7.
must be in one sum, 207.
See Deposit.  Year of Grace.
TITLE DEEDS. See Deposit.
must be given up by mortgagee, when the mortgage is redeem-
ed, 149, 210.
) U.
USURY,
. contracts to pay more than twelve per cent., when nsurious,
36—353.
whether verbal or otherwise, equally usurious, ib. 45.
on usurious contract no interest is recoverable, 37, 38.
i “elusive” neither principal nor interest recoverable, ib.
what transactions are ¢ elusive,’ 38—47.
pleading pleas of, 40, 51, 52, 53.
relief as to, limited to terms of plea, ib.
laws against, do not apply when there is any extraordinary
risk, 49—51, 227.
See Account. Interest.

V.
VACATION. See Limitation. Year of Grace.
YVALUATION OF SUITS, '
for lands not permancntly assessed, an éntire mehal, or a por-
tion with defined jumma on it, 84. * -
of lands permanently assessed, an entire mehal, or a portion with
defined jumma, 85.
fractional part of mehal, revenie not being defined as to the
part but on the whole, ib.
lakhiraj lands, ib. -
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VALUATION OF SUITS,—( Continued. )
several distinctly assessed mouzas, 85.
for possession and mesne profits, ib.
for any other prgperty, 85.

. of a suit on a bond, #b.
for possession, on redemption, or on foreclosure, ib.
. for a temporary or limited possession, 87—=89.

for money lent, and to cancel subsequent alienations, 89—91.
effect of under-valuation, 91—93.
pleading as to, ib.

VIVUM VADIUM,
when usufructuary mortgaze corresponds with, 10, 11.

W.

WASILAT. Sec Interest. Mortgagee.
WASTE,
mortgagee must not commit, 101.
WELCH MORTGAGE,
when identical with an usufructuary morigage, 10, 11,
WIDOW. Sec Hindu Law. Mahomedan Low.
WUQF. See Makhomedan Law.

; « Y-
YEAR OF GRACE,
mortgagor may redeém at any time within one year from date
of actual issue of notice of foreclosure, 189, 191, 2, 201.
is a mere matter of favor and strictly calculated, 192,
if empires on a holiday, a deposit on the first business day is
good, 203, 204.
so, if the last day is a Sunday, ib.
or falls in the Dusserah vacation, ib.
but in sych cases a private tender must be made within the
strict year, i,

z.
ZUR-I-PESHGEE LEASE. See Morigage. Stamp.
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