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family of Sutgop Brahmins who had migrated from Bengal
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ACmietEifes T TS IEEICEN @ wafRhHtcE &
@I T e Afam fod vTEw, (PE @l fwE N
fareg el #hR WY, f5E Teifrran TRAtT SEawter Tads
g | caty =, Ty wrreet @i, Stersd Ff e (tteed
Il foges w23, Steta Armiteh e tal = @
GIAtey (e RETifEre, Stetal wf3fis ey Ois «¥at-
& | Tl T, A il (3 wafafie wifew «s o
T e, SeACH (I AR TS e 7k wwas «®
wfeets Stz wIrAASS TiE, woale izl welTtdr |
faTelT ATmitet TS wfafires ) =¥ca ooy, =HEiEice
Afes wifs &=rorg 1"
efsam—ctarn  fafmiees, ( FmcntemEsi
e A (74F, ) CATSY AyE Geiae AR o
fafatcgs ; RaEl ( FRafiesal ) o wifefs fgw;
Fte IEACACTA (FIC Afen T wifor ete e amiey awy
(=9 T¥7Cyg 1" —
o437 ALK FiFS It et 2 WY oAfos
Hifs TRCCE | 15T TRHT | T4, (N (Fiim gt
R A



S 7% cafRem |

wifers wadaftrsa et Ifagam 2 93 fofa fAfewicgs—
seta (P (1N wAAAlRfiNTE Lry fm far e,
fg ol Re (Fia faredy emtd oHE AR )7 @faig @F
giga  FREiees—( Fivgacmitnefesta 3 o6 oYW, )
“aiwz| W fa® Ui WD wianify, @ 7w wadafigsal
BASrs wfard FOARTt w(AW, (A€ ANCH It FVEEI® A
Ireigras athirs @3 7ol oitzs T | @ wotw fefy g,
Fweree A Tifs MR 5 wfi (I SRS witvtd &% Ly
s =7, 7 AR Gifs |7 @R AT AEts @t Aree
Simiffras Iow ARATE (@t 220 S-S w e
AfFTafis SRR @ (AR FREmies—arwicets) w3dC
Afiteg qest 7 At TEivcn ff-agaice 2212 efedty
Z2CCE @ e B (N (N7 we wAfT
g2y, S Sixiw WS TR cfss wifs | @ia Retal
Taul7 &50, Tty 3R st frow =En et s—aietl of%,
citzwe, IAfter agfs TAn 39 e, Stz Arwiis e
gigtal =l @0, Ty ded eigfer Tt Fface aifae,
st 73fafdT Aey Gie ek | s womitls el
4T afafigaa et I I0ER 718 | Iinl ©F, #N A3
ferE T9MM frS =75 @ww Sy IHRRee win (Fsk
sfagawal | @8 et @R s e s, TRfafie-
fratcs Aifos oifs aforae, sieizl (3 9T Aven Swoifs B,
ote| emiVes TReery 4 A1 7 @ 7FA fogm wfetged 133
@3} afefrat Ffm ael eS| oifes IfHTeE B
g8rs v Aow (Degraded ) Toiife qatel Aew | fsfx
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eFs Ty IfECas ?
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fiFs, Siel 280 At w15 Stel fodta 36 a1 i,
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@ wife Aqey izl Fifks skaky, ofxi® At fon fea
wBalr Afs AefwfEHs shm il Ffce T¥es, oiwl
gRCa% @ Norien| 7% @ oy ites NG T3S *Hix 1

etfeatg:—i5F wemin] o7, s o wifers T
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Gifer Twe A7 sfagaw | oival forwmtnl i3, g <m
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w3, Sigtal fFace feged ¥ Iegs wifs g5s cligg ¢
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FIR (TS Ctex] T @, FTE A oifS AT
adie FCE oA I, wian egls Swaifertd argd FT
Tl @ w9t o oieh fegfre anifas wmer &ifs
TR0 AR T wifs wgry Row Aewedts o A
BS AICECTR FS ATEN @ @ifig eI arg (RCS “A5s
Rl T oTgeAty FH

“ In the ancient catalogues of the 36 royal races of Indla.
the jit hasa place. It belongs chiefly to the agricultural
classes. In the Punjab they still retain their anceint name 5t
On the Jumna and the Ganges they are styled jats. They also
owe their desconts from the great Chundra and Surja Bansa.”—

Todl’s Rajastan, Vol. 1., Page 81.

[Whate woEs wo fasyifere i sfteml i |
ter AR FRFERN | Agics stetal egwe fad
AT WS 5y A @ SR @S Aoy s
@3 Sietal efFig 5% © gt 28T Serty wRairg |

“ The ji¢ or Gete which occupy places amongst the 86
royal races of India are all from the rogion of Sakadipa.”—

Tods Rajastan, Vol. L., Page 47.
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AitgA,—“qisfay s fda sfamices, waer ( Savage )
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Thetal g i fecs Mifaes 37 09, SEER wigfs
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etfsaig :—“Tho kayasts derive their origin from the 5

servants who attended the priests.”—
Marshman's History of India, Vol. I, Chapter II,
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FHE-AAGTECF @ B 787 ooz R IS
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oi%Fe @R 7oA ST WS FhEeaw | ‘o Wrwn ot e
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aitg | FIFEAINF 5 FF @i AW fexiens
fote BB AR ?

5 | orem, Ay Tty Caklkars »7 gR0oR @¥ ‘asd sk
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sitemift FHeH I | Afvsa SxeAve @iwet FE FraT 4 “A
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or tends cattle—Wilsow's Sanscrit English Dictionary.
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AYEEN AKBARY. PAGE 19.

TRANSLATED BY CoL. F. GrapwiN, Vor. IL
TABLE 1.

The family of Bhugrut, of the Kehiry caste, twenty-four
Princes, reigned 2418 years,—
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TABLE II.

The family of Bowjgorya, of the IKoyth caste, nine

Princes, reigned 250 yoars.—
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TABLE I,

The family of Udsoor, of the Koyth caste, cleven Princes,
reigned 714 years.—
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TADLE TV,
The family of Blowpaw’, of the Koyth Cast, ten Princes,

reigned 628 years —
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TABLE V.

The family of Sookh Sein, of the Koyth Cast, seven Princes,
reigned 106 years.—
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ofga @twad, English Translation by Colonel F. Gladwin,

page 874, on Mixed Caste, (74# |

Father Mother Casto.
Brahmin Kshatria Murdhabashicta.
Do. Sudra Nissad.
Do. Vyssa Untilut.*
Khetria Brahmini Suta.
. Do. Vyssa Mahisha,
Do. Sudra Ugra.
Vyso Do. Kuran (Kacsta.)
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As translated by G. H. Blockhman,—“The word Keranee
is a writer, who kecps the account of the ship of Akbar and
serves out water to the passengers. The word is often used
contemptuously.”
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Mr. Blockhman in his preface to the Persian copy of
the Aycen Akbarec says,—“The manuscript he has collated
secms written by a Hindu ; because the word Krishna is
always written as Srcee Krishna.”
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75ifelaw «rw1 9f,—wsingzttyty sifes H H.
Wilson «@% =373 W @8 &tz Irsw—1. A man of the
socond or wmilitary class; the HAshetriya or soldier. 2. A
king ; a prince. 3. A chief minister ; a counseller of state.
4. The name of a mixed class, sprung from a Brakman,
and fomale of the second or Kshetriya tribe ; the principal
of the mixed raccs, and soldier by profession. E. 7§ the
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head, and «fSfye sprinkled, anointed ; kings being
consecreted by having poured on their heads, while seated
on & throne prepared for the purpose, water from some
sacred stream, mixed with honey, clarified butter, and
spirituous liquor, as well as two sorts of grass and the
sprouts of corn; the term applies to the Kshetriya as
identified with the king, the duties of royalty, belonging
especially to the military caste.
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. “Manu, Kullucka Bhatta, original Sanskrit text, page 78,

says, there is no fifth caste, for caste cannot be predicted of
the mixed tribes. Secing that like mules they belong to
another species distiuct from their father and mother.”
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Wilson on Indian caste. Vol. I. Page 268,
Bhrigu said ~=There is no distinetion of caste. This whole

world is from (or is formed of) Brahma for having been formerly

created by lim, it became separated into caste in consequence
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ofworks. Those red-limbed Brahmins (twice borns).who
were fond of sensual pleasure, fiery, irascible, prone to daring:
and who had forsaken their duties fell into the condition of
Khetria. The yellow Brahmins who derived their livelihood
from cows and agriculture and did not practise their duties

fell into the state of Vyso. The Brahmins who were black

and had lost their purity, who were addicted to violence

and lying end who were covetous and subsisted by all

kinds of works fell into the position of Sudra.
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Extracts from the Historical Memo of Mr. H, V. Bayley,
late collector of Midnapore, dated the 7th January, 1852—
Medinapore.

The prineipal proprietors in the forest Purgunnals are the
Rajah of Narviaugurh, Messrs. Watson & Co., as putnecdars
of the Jungle Mchals of the Midnapore Estate, the Rajah
of Ramghur, the Rance of Sildah, the government vakeel
Hurrivariar Dutta in Gugnessur and Scboo Soondery and
Bistoo Soundary and Lalla Servomony Roy in Futteabad.
The Rajah of Nariangurh couuts back (24) Twenty-four
generations and has the title of Sree-chundun Mari Sultan,
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“Sree-chundun” was a title given by the Rajah of Khorda
and refers to the Sandal inside the idol of Jugger Nath.
“Mari Sultan” was given by a Nawab of Bengal. It means
tho Lord of the Road, because the high road by which
the Nawab was travelling ran through the Rajah’s jungle.
When the Nawab was on road and inside the jungle,
the Rajah ordered a separate road to be made specially
for the Nawab in addition to that through his gurh, which
was done most speedily and cfficiently in one night. When
Midnapore first came into our possession together with
Burdwan and Chittagong by the separate agreement, of 1760,
A. D. the Nariangurh Raja assisted us against the Marhattas
also in 1803 A.D. .

The present Rajah has proved a good Land-owner and
assists the administration of the public service in cach
Department. He is now 25. Ho was well brought up by
his father who died en this son attaining his majority. The’
eldest son inherits in this Raj.
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{'{ #x17 :—Landholders and cultivators.
fatgtzn :—Khindariya :—Lower class Brahmins.

{57t :—Also cultivating Brahmins.

©T¥7 :—Udambaras. Guzratee or cultivating Brahmins.

g5l :—Cultivating Brahmins of Ujin.

#he :—Lower class Brahmins,—Wilson’s Indian caste.
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Rany SeiMuTy DiBEAR . ., . Appellant.

AND

Rany KooNp LuTa, and Rany Rune

Luta, and Others . . } Respondents.*

Ow Appeal from the Sudder Dewanny Adawlut at Bengal.

t The Appellant in this appeal was the widow and represen-
tative of Kundurp Sing, the Original Plaintiff, who dicd pending a
suit instituted by him, to establish the right to four purgunnas named
Midnapur, Dhakea-Bazar, Monohur Gurh, and Tuppa Bahadurpore,
constituting a Zemindary, situate in Zilleh Midnapore, in the
Presidency of Bengal. The Respondenis Rany Koond Luta and

* Present Members of the Judicial Committee :—Lord Brougham, Lord
Langdale, Lord Campbell, the Right Hon, Dr, Lushington, and the Right
Hon. T. Pemberton Leigh.

Privy Councillor,—Assessor—Sir E. Ryan, Knt,

t 2nd and 3rd December 1847, bpon & claim to the inheritance of a
Zemindary situated in Midnapore, which bad been in possession, for a long
period anterior to the institution of the suit, by a family of Sutgop
Brakmins, who had migrated from Bengal to Midnupore, but had retained
their laws and performed their religious ceremonies, according to the
Daya-bhaga and other authorities in force in Bemgal. Tt was held, by the
JIndicial Committee, affirming the judgment of the Swdder Court, that the
Daya-bhaga Sastras must govern the descent, and not the Mitacshara
which prevailed in Midnapore.

A deed of gift of the Zemindary, to astranger, by the widow of the
Zemindar, 1ast seised, who died without issue, which gifi was made with the
confirmation of the Bandhus, the mother's brother's sons, the heirs. Held
to be valid by the Daya-bhaga Sastras as against a party claiming the
anccession, according to the Mitacshara, es being descended, in the seventh
remove in the male line from the common ancestor,
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Rany Rung Luta, were the surviving widows and represeniatives
of Raja Mohun Lal Khan, one of the Original Defendants, who
also died pending the suit. Kundurp Sing, the Original Plaintiff,
claimed the Zemindary, under an skrar potia, or declaratory instru-
ment, alleged to have been cxecuted by Rany Seeromany, the widow
of Raja Ajeet Sing, the Zemindar, last seised, by which she consti-
tuted Kundurp Sing the proprietor of the Zemindary. He also
claimed, by heriditary right, the Zemindary, as the lineal heir male,
in the seventh remove, of Raja Ajeet Sing, according to the
Mitacshara and other authorities current in Orissa, which law, he
contended, governed the right of succession to the deceased Raja’s
estate.

Rajo. 4jeet Sing died, in 1755, without issue, leaving Rwny
Bhowany, and Rany Seeromany, his widows, surviving, who suc-
ceeded to the Zemindary, and held joint possession thereof till
Rany Bhowany’s death, in the year 1757, from that period Rany
Seeromany continued in sole possession of the Zemindary,

On the 1st of July 1800, Rany Seeromany cxecuted a doed of
gift of the Zemindary in favour of Anund Lal Khan, the brother
of Mohun Lal Khan, who, by virtue thereof, entered into possession
of the Zemindary and the other property of the Rany.

In the year 1802, Roop Churn Mahapatur and Mussumat
Kownla, alleging themselves to be heirs of the deceased, Raju 4jeet
Sing, institutéd a suit in the Zilluh Cowrt of Midnapore, against
Anund Lal Khan and Rany Sceromany, to annul the gilt of the
Zenvindary. In this suit the Bany and Anund Lal Khan put in a
joint answer to the plaint, in which tho Eany admilted and main-
tained the donation to Anund Lal Khan. This suit was dismissed,

On the 24th of September 1806, Rany Secromany brought a
suit in_forma pauperis, in the Zillah Court of Midnapore, against
Anund Lal Khan and others, to set aside the deed of gift executed
by her, and to recover possession of the Zemindary. The Plaintiff
was non-suited, on the ground of misjoinder, leave being reserved
to her to bring & suit against Anund Lal Khan alone, for recovery
of” the Zemindary.

In pursuance of the leave thus given, the Rany instituted a
second suit, in the Zillak Court, against dnynd Lal Khan alone, and
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Anund Lal Khan put in his answer ; but before the cause came on
for hearing, the proceedings were iransferred, agreeably to Reg.
XIII. of 1808, to the Provincial Court of Calcutta.

Pending this suit, Anund Lal Khan died having previously to
his decease, conveyed the Zemindary, in dispute, to his brother
Mohun Lal Khan, who was admitted to defend the suit,

On the 80th of March 1811, the Provincial Court after having
taken the opinion of the Pundit of the Court as to the validity
of the deed of gift by the Rany, held to be invalid, upon the
ground that such a deed could not be effectually made without
the concurrence of all the expectant heirs of Raja 4jcet Sing, who
were his mother’s brother’s sons ; the Provincial Court, thercfore,
déeided the case in favour of the Rany.

Mohun Lal Khan appealed from this decision to the Sudder
Court, but that Court affirmed the decision of the Provincial
Coutt (a). Mohun Lal Khan appesled from this deerce to England,
Pending the appeal, Rany Seeromany died ; and, on her death, the
property came into the custody of the Court of Wards.

Upon the Rany’s death, Kundurp Sing claimed the Zemin-
dary, and, as it was also claimed by Mohun Lal Khan, the Judge
of the Zillah Court of Midnapore, on the 24th of December 18183,
ordered that Mohun Lal Khan, and Kundurp Sing, and any othor
persons who might have claims to the possession of the Zemindary
either by inheritance or by any other right, might present petitions
on the subject to the Judge of°*the Zillah agreeably to Section
1V. of Reg. V. of 1799.

Mokun Lal Khan and Kundurp Sing accordingly filed petlitions
in support of their several claims, and the Judge of that Court
proceeded to a summary trial thereof.

Kundurp Sing rested his claim upon an ékrar potte, or deed
of gift, alleged to have been exccuted in his favour, by the Rany,
shortly before her death. Mokun Lal Khan rested his claim, not
only on the ground of the gift in favour of dnund Lal Khan,
and his appeal to England, but also on the ground that the right
of possession was accorded to him by the heirs of Raja dject Sing,

iz, the mother’s brother’s sons of Baja Ajeet Sing.
(a), Sce case reported, 2 Ben, Sud, Dew, Reps., 82,
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The Judge, on the 24th of December 1818, recorded his opinion,
on the several claims, in substance, as follows :—¢ The ikrar-potta
or agreement, dated the 8rd of Adssin, being the end of 1219,
Amli, one day before the dcath of Rany Seeromomy, which Kundurp
Sing has presented to the Zillah Court in support of his claim
to the Abhishek of the Zemindary, &e., as his right and possession,
a3 having been cxecuted by Rany Seeromany, was fabricated after
the demise of the said Rany, and is not genuine nor worthy of
confidence, and the right of Kundurp Sing to the property left by
the Rany has not been proved or established, cither by the docu-
ments, or by heriditary right according to the Sastras.” The Court
then proceeded :—¢ According to the bewusta of the Pundit of
this Court, which was filed in the suit, Mokun Lal Khan V.
Rany Secromany, and the contents of which were entered in the
decree of this Court, dated the 81st of Awgust 1812, Koochil
Bhoonya, and Bulbhudder Bhoonya, and Radha Govind Bhoonye,
the sons of Sagrissa Bhoonya, and Ram Kishen Bhoonya, the
brothers of the mother of Ruja Adjeet Sing, arc the leirs of Eaja
Ajeet Sing, the husband of Rany Seeremuny, and, after the
demise of the Rany, will be entitled to the Zemindary, &c., the
property left by Raja Ajeet Sing and the Rany. Three of the heirs
above-named have of their own accord and will, presented la-davis
(or renunciations) of the Zillak Court, under their own signatures,
setting forth that they have received a consideration, in lieu of
their rights, from Mohun Lal Khtn, and transferring their here-
ditary rights in the property left by Raja Ajeet Sing and Rany
Seeromany, to Mohun Lal Khan ; and Koochil Bhoonya who, after
presenting the first petition, in conjunction with Redha Govind
Bhoonya and Bulbhudder Bhoonya, with cffect above stated,
presenied a second petition to the Zillah Court, stating his opposi-
tion to the conveyance of lis own rights, subsequently presented
a third petition, alleging the transfer of his own rights to Mohun
Lal Khan, to the Zillah Cowrt, and personally attended and
acknowledged that he was aware of the contents of the petition,
and twice signed the same with his own hand. Notwithstanding
the circumstances ahove detailed, in consequence of Molun Lal
Khan having appealed to England on account of the suit decided
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by this Court, and that the appeal in this suit is pending, it is,
in the opinion of the Judge, proper that the Zemindary in dispute
remain in the custody of the Court of Wards until the appeal to
England be decided”,

The last proceeding came before the Sudder Dewanny Adawlut,
and that Court being of opinion that no sufficient reason appeared
for continuing the Zemindary in the custody of the Cowrt of Wards,
by an interlocutory order, bearing date the 14th of February 1814,
directed the Judge of the Zillah Court to give effect to his summary
decision, by placing Mokun Lal Khan in possession, if he thought
him the person entitled, on his giving security. Accordingly, by an
order of the Zillah Court, dated the 4th of March 1814, Mohun
Lal Khan was directed to be put in possession of the Zemindary.

The correctness of the conclusion arrived atin this summary
proceeding was afterwards brought by Kundurp Sing in the way of
appeal, before the Sudder Court and My, Hurington the Clief
Judge after recording his opinion that there was strong presumption
that the deed of gift adduced by Kundurp Sing was fabricated,
submitted the following guestion to the Pundite :—

First Question.—* Supposing the genuineness of the document
in question to be established, and that Rany Seeromany put her
signature to it while in the possession of her reason, onc day
before her dissolution, what part of the property in the Zemindary
left by Raja Ajeet Sing, and in its produce, and in the other effects
left by Raja Ajeet Sing, which were in the possession of Rany
Seeromany, also of the property acquired by Rany Secromany
herself, goes to the appellant by virtue of the gift and the wusseeyut
of the Rany ?’

Second Question,—* Supposing the genuineness and credi-
bility of the doocument be not established, and that some of the
descendants in the line of the deceased Rany’s father and grand-
father areliving, is the stridhana (personal property) left by the
gaid Rany to go to the descendants of the Rany’s father and grand-
father, or to her late husband, Raja 4jeet Sing’s mother’s brother’s
sons, or others of his heirs, as their right of inheritance?”

To these questions the law-officers of the Courl delivered their
opinion in the following terms :—



Sle

“ Supposing the genuineness of the aforesaid document be
established, and that Rany Seeromany put her signature to it while
in the possession of her reason, one day before her demise, yet,
as Bany Seeromany has, without the permission of the heirs, also
as she has not separated the conditional gift, which goes to state
that the donee shall have possession after the death of the said
Rany, and as she has made a wusseeyut of the Zemindary, left by
Raja Ajeet Sing, and of its produce, and of other cffects left by
Raja Ajeet Sing, which were in her possession, and the property
she (the said Rany) acquired by means of the Zemindary, and the
aforesaid produce which appertains to the Zemindary and the
produce above adverted to; and as the gift and the wusseeyut
made by Rany Sceromany of three denominations of property, ‘as
aforesaid, are invalid under the Sasiras, thercfore, the said three
descriptions of property cannol go to the appellant by virtue of
the gift and the wusseeyut made by the Rany aforesaid. However,
such property as Rany Seeromany acquired, independent of the
means of the Zemindary, and the produce above adverted to, is her
stridhana. As the Rany can exercisc her separate right in making
a gift and a wusseceyut of her stridhana, with the exception of
immoveable property given to her by her husband, therefore the
stridhana of the Rany in question (with the exception of the
immoveable property given to her by her husband) can go to the
Appellant by means of gift and a wusseeyut of the same. This
bewusta has been delivered according to the Dayabhaga.” The
Pundit annexed to this opinion, extracts from the authorities.

The second guestion put by the Court having reference only to
the stridhana, or personal property of the Bany, it is not necessary
1o set forth the answer given by the Pundits to that question.

On the 2nd of August 1815, the Sudder Court ordered that the
summary decree and order of the Zillah Court should be affirmed
and maintained, and the appeal dismissed.

On the 6th November 1815, Kundurp Sing instituted a suit, in
Jforma pauperis, in the Provincial Court of Calcutta against Mohun
Lal Khan, the then Zemindar in possession,and also against Radha
Govind Bhoonya, Koochil Bhoonya snd Bulbhudder Bhoonya, the
mother’s brother’s sons of Raja Ajeet Sing ; and in the plaint he
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set forth his title ns descended, in the seventh remove, fromthe
common ancestor, Lukhun Sing, and after admitting that his
uncles Gujraj and others were more nearly related to the common
ancestor than himself, said that they had relinquished their rights
in his favour, and he claimed the Zemindary as the nearest male
heir, according to the usage of the family, and the Sastras extant
in Orissa, and he also alleged that the late RBany Seeromany had,
on the day previous to her decease, exccuted the ikrar-potia in his
favour, whereby she made over to him the entire Zemindary and
other property and effects which she had in her possession, and
constituted him Malika and Mokhtar of these, and her heir apparent,
and he thereby claimed the Zemindary.

» The Defendant, Mohun Lal Khan, filed his answer, on the 28rd
of Janwary 1816, wherein he denied that the Plaintiff was related
to Raja Ajeet Sing, or had any claim to the Zemindary ; he more-
over denied the validity of the alleged deed of gift of Rany Seero-
many, and, after referring’ and relying upon the proceedings already
taken and the judgment and decision of the Sudder Court, in the
summary proceedings, he took issue upon the allegations of the
Plaintiff relative to the assuages of the family of the deceased Raja,
and the Sastras followed by them, insisting that they were the
Sastras followed in Bengal.

The other defendants put in their answers.

On the 23rd of May 1818, Kundwrp Sing filed a supplemental
plaint, in forma pauperis, denying that the usages of Bengal were
current or reccived in the family of Raja djeet Sing.

Radha Govind Bhoonya and Bulbhudder Bhoonya two of the
Defendants, died, and the Provincial Court admitted other parties to
represent respective interests of those deceased defendants.

The cause being at issue, evidence, both oral and documentary,
was produced on both sides. The ’Plaintiff fled, among other docu-
ments, the allegod decd of gift, and examined witnesses to prove its
execution by the Rany. These witnesses spoke to acts done in their
presence by the Rany. The Plaintiff failed in proving that the alleged
deed was executed with the concurrence of the expectant heirs, whose
consent would be necessary to give validity to the deed, if genuine,

The claim, thercfore, by virtue of the deed, failed, And with
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reference to the Plaintiff’s claim as heir of Raja Ajeet Sing, the
Plaintiff failed in proving his descent in point of fact ; and, accord-
ing to the pedigree on which he relied, it appeared that even accord-
ing to the rules of descent by which he claimed, there were nearer
heirs of Raja Ajeet Stng still living ; and although he called wit-
nesses on the subject, he failed in giving any satisfactory evidence
to show that the rules of the Mitacshara were followed in the family
of Raju Ajeet Sing.

The Defendant, Mokun Lal Khan, produced numerous witness'es,
to prove that the alleged ikrar-potta was a fabricated instrument,
and also that the religious ceremonies in 4ject Sing’s family were
performed according to the Dayabhaga and other Sastras of
Bengal. .

After the evidence had been taken, Mr. Gilbert Coventry
Master the TFirst Judge, before whom the case was pending,
submitted the following questions for the consideration and
bewustas of the Pundits of the Courts :—

First Question.—*“In the event of the Raje of the Suigop
caste, who has been the holder and possessor of his hereditary
Zemindary, dying without issue, and of his wife , who has been the
holder and possessor of the Zemindary left by her husband, dying,
supposing there to be in existence sagotras of her husband, of
the seventh remove, and bandhus, viz. mother’s brother’s sons of
her husband, evhich of those persons, according to the Mitacshara
Sastras, and which persons according to the Dayadbhaga Sasiras,
will become the heirs and owners to tho Zemindary referred to ?
Write out a bewusta on this point agreeably to both Sasiras under
these questions and file it.”

Second Question.—In what particular countries, appendant
to what particular soobas, are the bewustas of particular Sastras
current and in use,”

On these questions, bewustas were obtained from six Pundits.

In answer to the first question, one Pundit gave an opinion to
the effect, that, as between a person the seventh in descent end the
mother's brother’s son, the former, and not the latter, would be
heir, ahd thet this was the rule both by the Mitacshara and by the
Dayabhaga, But the other fiive Pundits all concurred in stating
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that the rule of the Mitacshara and of the Dayadlaga were
different, and that, according to the Mitacshara, the seventh in
descent would succeed, whilst according to the Dayabhaga the
mother's brother’s sons would be entitled to succeed.

In answer to the second question, one of the Pundits of Midna-
pore stateu that the Dayubhage was in force i Midnapore. The
opinions of the other Iundits on the second question did not give
any express opinion whether, at Midnapore, tho rules of the
Maitacshara or the rules of the Dayabhaga prevailed.

The bewustas having been received by the Court, the cause was
then heard at various dates in the month of February 1826, before
Mr. Turnbull, the Officiating Judge of the Provincial Court of
Caleutta, who directed a genealogical statement and questions to

be submitted to the Pundits of the Sudder Court for their opinion
thereon,

The geneslogical statement and questious were as follow :—

» LuknoN Sixu.

Prosorrum.
|
| 1
Pertab Mahapatur. Nungram,
Soobooalihee. » Rag‘fLunath.
Doorjoodhun, Ram Sing.
Rusheelk, Juswunt,

Bustum Churn.

I
Ajeet Sing became the holder,
and died without issue ; his wife
Seeromany became the holder,

Mohun. Zorawur. Gujraj. Somyr,

|
Kundurp,
. the Plaintiff.

and died. Since the demise of
Mussumal Seeromany, the mo-
ther's brother’s sons of her hus-
band, Ajeet Sing, are claimants
for the Zemindary.

Y
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The first Question.— According to the genealogical table given
above, does the hereditary Zemindary (heretofore possessed by
Ajeet Sing, and left by Lukhun Sing, the great ancestor, after the
demise of Rany Seeromany, the wile of Ajeet Sing, and who was
possossor thereof, and died) belong to the mother’s brother’s sons of
Ajeet Sing, besides whom there are, apparently, no other persons,
heirs, of the line of descendants of Sungram, the eldest son of
Prosottum Sing, alive, or does it belong to Kundwurp Sing, the
Plaintiff who is in the eighth remove, one of the descendants of
Pertad Mahapatwr, the second son of Prosottum Sing ? Write out
a bewusta on this point, according to the Dayabhaga Sastra.”

Second Question.—*Under the circumstances above detailed,
according to the Mitacshara Sastras, does it descend to the mothar’s
brother's sons of 4jeet Sing, ov to Kundurp Stng above named 2

The answers of the Pundits of the Sudder Court to those
questions were to the following cffect :—

“ According to the Dayubhage compiled by Jimuwéa Vahana,
if 2 descendant form the same ancestor in the seventh remove, and
the mother’s brother’s son of the deceased proprictor of the property,
bé alive, of these two persons, the mother’s brother’s son has the
right of succession to the property left by the deceased proprietor
thereof ; and, according to the Mitacshara compiled by Vijnyane-
swara, of these two persons, the descendants in the seventh remove
will be entitleg thereto, and not the mother’s brother’s son.”

On the 21st of February 1826, Mr. Zwrnbull pronounced his
judgment, and after setting forth at length the proccedings and
evidence, proceeded thus : —“It appears that the claim of the
Plaintiff is based upon the circumstance that the Rany Sceromany,
the wife of Raja Ajeet Sing, deceased one day previous to her
demise, exccuted an abhishekt-pattra of the Zemindery in dispute,
and other property in her possession, in favour of the Plaintiff, who
is descendant of Raje Lukhun Sing, the great ancestor, and a
sagotra in the seventh remove of Raja 4jeet Sing above named,
and died the following day ; thercfore the Plaintill, agreeably
thereto and on the ground of hereditary right, as Leing related to
the Raja in the seventh remove, is, in accordance with the
Mitacshara snd other Sasiras current in the province of Orissa,
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entitled to the Zemindary in dispute ; but from the papers of the
suit,the Court have no belief or faith in the corrcctness or genuineness
of the said abhishekt-patira.”- The Judgment then set out at length
the grounds for disbelieving the genuineness of the Plaintifi’s alleged
skrar-potia, and then proceeded as follows: ¢Therefore no con-
fidence can be placed in the alleged fact of the execution of the
abhishekt-patira in the lifetime of the Rany; but admitting that
the Rany had executed the ablishekt-pattra in favour of the Plaintiff,
still, according to the Sastras, while there were heirs to Raja Aject
Sing, how could it be legal and valid ? and it is obvious, from the
proceeding of the Sudder Dewany Court, dated the 12th of July
1815, that, according to the bewusta of the Pundits, such an ins-
trament, although genuine, is not suflicient nor valid, agreeably to
the Sustras, without the concurrence and congent of the heirs of
Raja Ajest Sing, for a gift and Dbequest of the said Zemindary.
Thus the claim of the Plaintiff, based upon the abhishekt, to the
Zemindgry in dispute, is in nowise well founded ; consequently the
consideration and decision of this suit rest upon this fact, whether
the Plaintiff, who, agreeably to the genealogical table filed by him-
gelf, is in the cighth descent from Raja Prosottum Sing, and
accordingly a Sagotra in the seventh remove of Raja 4jeet Sing,the
husband of Rany Seeromany, is hereditary according to the Sastra,
the person entitled to the Zemindary in dispute, or whether the
Zemindary in dispute appertains to Koochil Bhoonya and others,
Dofendants, who are the bandhus, e. the mother’s brother’s sons of
the Raja. It is clear from the papers that, if in this suit the Daya-
Lhaga and other Sastras current in the province of Bengal be the
test, no doubl whatever exists asto the right of Koochil Bhoonys
anil the other Defendants ; and on the other hand, if the considera-
tion and judgment of this suit be conducted with reference to the
Mitacshara Sastra and other books subordinate thereto, the right of
the Plaintiff predominates over that of the Defendants ; for, with
oxception of the Pundit of this Court, who has recorded his opinion
1o the effect of the Plaintiff having no right, whether according to
the Daya-bhaga or to the Mitacshara, all the other Pundits of the
Courts of appeal of Bareilly and of Jehangirnagur, and of Zillah
Midwapore, whose bewustas have been received agreeably to a call
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made by the former Scnior Judge of thisCourt,concur in this point :
that the Plaintiff is entitled to the Zemindary according to the
Mitacshara and other books subordinate thereto, and that the
Defendants are entitled to it according to the Daeyabhaga, &c.,
current in Bengal ; and further, the bewusta of the Pundits of the
Sudder Dewanny Court, which, in eonsequence of the incompati-
bility between the opinion of the Pundit of this Court and the
opinions of the Pundifs of other Courts, was called for by me, is
affirmatory of the bewwustas given by the Iundits of the Courts
above named ; but this fact does not at all assist the views of the
Plaintiff, Lecause the allegations of the Plaintiff in rexpeet to the
use of the Mitacshara Sastras in his family, in order to establish
his claim, are, in my opinion, altogether inaccurate, and have not<n
any way been proved, and no dependence can be placed upon the
depositions of the witnesses who have given evidence on this point.”
The Judgment then finally declared that the claim and alleged
rights of the Plaintiff to the Zemindary in dispute, had ngt in any
way been proved and established, and ordered that the suit be
dismissed, with costs, .

The Plaintiff presented a petition to the Sudder Dewanny
Adawlut of Bengal, for leave to appeal from this decree, in forma
pauperis, which the Swdder Court, pursuant to Reg. XXVIIL
of 1814, permiited.

Pending the appeal before the Sudder Court, and on the 28th
of February 1880, Mohun Lal Khan died, leaving two widows,
Ramy Koond Luta and Reny Rung Lula, the present Respondents,
and five son:, named Ajodhya Ram Khan, Ram Jy Khaw,
Birjkishor Khun, Lam Chunder Khaw, and Hurdy Bam Khan,
all minors, surviving. After investigation, the names of the Ranys
were recorded in succession to the deceased, and the appeal defend-
erd, in their names.

The appeal came before Mr. dlexander Ross ; one of the Judges
of the Court, who, on the 21st of Awgust 1830, recorded his
opinion, that it seemed proper to ascertain {rom the Sastras,
whether the la-davi, executed by the mother’s brother’s sons ex-
cJuded the claim of the Plaintiffl. It was, therefore, ordered, ¢ that
acopy of this proceeding, together with the bewustas filed in the
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suit of Roop Churn Mohapatur v. Mohun Lal Khan, and in ibe
suit, Mohun Lal Ehan v. Rany Seeromany, he made over to the
Pundit of this Court, with this order, that, after a perusal
thereof, he filed a reply to the following question, agreeably io the
Dayabhaga Sastras, cwrrent in the family of Raja Ajeet Sing,
within & period of four days, after he may receive the question.”

Question.—* It is established by the bewustas alluded 1o, and the
decrees of the Court, in the suits referred to, that, according to the
Dayabhaga Sastras, current in the family of Raja Ajeet Sing, after
the demise of Rany Seeromany, the wile of Ajeet Sing, the property
in dispute left by the Raja and Rany reflered to, will descend to the
mother’s brother’s sons of Raja 4jeet Sing, who are the nearest heirs
and entitled thereto, and that they being forthcoming, the sagotra
cannot become the heir ; and it is proved by the papers, that the
mother’s brother’s sons, notwithstanding that they were the rightful
owners of the property in dispute after the demise of Ramny Seero-
many, agrecably to the bewustas of the former Pundits and the
decrees of this Court, relinquished the property to the possession of
Mohwn Lal Khan, and gxecuted la-davi thereof in his favour. It is,
therefore,inquired whether the mother’s brother’s sons, the subseribing
parties to the la-davi, who are the nearest heirs of Raja Ajeet Sing,
and the persons entitled to the Zemindary in dispute, after the
demise of the Rany Seeromany, notwithstanding that there are
descendants of the brother of the great-grandfather, of djeet Sing,
who are sagotras, have, or have not, the power to execute a la-davi,
on account of the property in dispute, in favour of Mohun Lal
Khan, who is an alien, without retaining any portion of the said
property under their own control, or reserving a portion thereof, for
the purpose of performing sradh, and as a means of maintenance to
themselves, and whether the said lz-davi will be injurious to the
rights of the Appellant, who is a sagotra, or not 2"

The Hindoo law-officer of the Court, on the 8th of September
1880, returned his answer to the above question, in the following
terms :—

«JIf the mother’s brother’s sons executed the la-davi (or deed
of relinquishment), and who are the nearest heirs of Raja Ajeet Sing,
and the persons entitled to the matter in dispute, or the assessod
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lands belonging to him after the demise of Rany Sesromany, while
there are living descendants of the brother of the father of the
great-grandfather of 4jeet Sing, who are sagotras, without retain.
ing a portion thereof, or reserving any portion thereof, for the pur

pose of performing sradh, and as a means of maintenance for them-~
selves, in favour of Mohun Lal Khan, who is an alien, in such case
the execution by them of the la-daw on account of the matter in
dispute, without retaining any portion thereof, being contrary to
law, as involving & writti-lopa, or a deprivation of the means of
support, and a moiety thereof not having been retained for the pur-
pose of sradh, or annual rites of the deceased Aject Sing and a gift
of the whole (property) while there are descendants, being forbidden
and contrary to usage whether the person from whom one inheri¢s
be living or not, therefore the gift by deed of relinquishment of ilie
assessed lands is not according to law ; yet according to the
Dayabhaga current in the family of Raja Aject Sing, they may
voluntarily make an illegal gift with the concurrence and advice of
their sons, &c., without force, fear, and fraud, and notwithstanding
the existence of a sagotra, or the brother of, the father of the great-
grandfather of Ajeet Sing, in favour of Mokun Lal Khan, an
alien; therefore they are able to give a deed of relinquishment of the
assessed lands, &c,, because the mother’s brother's sons of djeet Sing
are the ncarest heirs io the said Rajo, and the children of the
brother of the father of the great-grandfather Raja Ajeet Sing, or
the Appellant, is like an alien, and cannot forbid the execution of
a deed of relinquishment, by the mother’s brother’s sons; therelore
the assessed lands in dispute having descended to his mother’s
brother’s sons hereditarily, and the control of a person to whom any-
thing has descended by hereditary right is apparent to everybody ; but
by that law the donor will be held to have committed a sin. There

fore, if they had retained anything, or a moiety of the assessed lands,
for the performance of sradh (or funeral rites), and also a portion
of the said lands, to provide food and raiment for those who are
entitled thereto, they can make a gift by deed of relinquishment to
Molwun Lol Khan, a stranger, while they are in s sound state of
mind, and voluntarily, and without force or fear or fraud, &c., and with
the consent of children and neighbours; in the event of their retaine
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ing & portion merely for the sake of the honourof ihe thing, they
can make a gift while in a sound state of mind, &e., as above men-
tioned ; but as this kind of retemtion is not like retaining at all,
it will be the sin of the donmor. By the mother’s brother’s sons
of Ajeast Sing, who are his nearest heirs, making a gift by a deed
of relinquishment of the property left by Aject Sing, the assessed
lands which descended to him hereditarily, to a stranger, Mohun
Lal Khan, no injury arises to the sagotra or the brother of the father
of the great-grandfather of A4jeet Sing, viz., the Appcllant,
because he had no advantage before ; for while the mother’s brother’s
sons exist, the sagotra has no right. This Bewusta is agreeably
to the Dayabhaga and other books cwrrentin the family of Raja
Ajeet Sing.

. The appeal came on for hearing before Mr. Alewander Ross, one
of the Judges of the Sudder Court, on various dates, and
on the 30th of October 1830, that Judge pronounced the decree
of the Court, the material portion of which was in [the following
terms :—* It is manifest from the bewsusta of the Pundits of this
Court, that the claim of the Appellant in respect to the property
in dispute left by Raja Ajeet Sing, and Rany Seeromany his wife,
is in nowise well founded, and that the mother’s brother’s sons of
Raja Ajeet Sing above named, who are his nearest heirs, had the
option of executing a la-dawvi on account of the property in dispute,
in favour of Raja Mohun Lal Khan; under these cirqumstances, and
with advertence to the argument adduced in the decree of the Pro-
vincial Court, in my opinion the decree of the Court to the effect
of dismissing the claim of the Appellant is right and proper, and
affirmable.”

It was, therefore, ordercd, and finally decreed, that the appeal
of the Appellant should be dismissed, and the decree of the
Provineial Court of Culeutta affirmed and maintained, with costs.

Kundurp Sing was dissatisfied with this decision, and, on the
8th of December 1830, filed a petition, praying for leave to appeal
therefrom, to His late Majesty in Council, in forma pauperis,
persuant to Sec. xviu. of Bengal Reg. XXVIIL of 1814. The
prayer of this pefition was, after a reference to the Sarvishiahder
as to the practice of admitting appeals to England, in forma
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pauperis, granted, and the Appellant admitted to appeal to
England, in forma pauperis.”

Alfter the admission of the appeal, Kundurp Sing died, with-
out leaving issue male, and the appeal was revived by his widow,
Rany Srimuty Dibeah, the present Appellant, and now came on
for hearing.

The Appellant prayed the reversal of the Sudder Court’s
Decree, for the following reasons :—

L.—Because, after the death of Rany Seeromany, the paternal
uncles of Kundurp Sing were entitled to succeed to the Raj or
Zemindary a8 the heirs of Rajo Ajeet Sing, and in consequence of
the renunciation, by those uncles, of all their claimsin his favour,
Kundurp Sing became entitled to the Raj. .

II.—Because Kundurp Sing was legally constituted by the
Rany, in her lifctime, her successor to the Raj.

The Respondents, the widows, Runy Koond ZLuia and Rany
Rung Lata, on the other hand, relied on the following reasons :—

I.—Because the Jkrar-nama, or deed of gift, set up by the
Appellant’s husband, wasa forged and {akricated instrument, and,
even if genuine, would have been void and inoperative.

II.—Because the Appellant’s husband did not prove by alleged
relationship to Raja Ajeet Sing.

IIT.—Because if he had proved his alleged relationship to
Raja Aject Sing, he would not have been entitled to the succession,
according to the usages of the Rafa’s family, and the Sastras in use
at Midnapore.

The other Respondents Lukki Narain Bhoonya, Soondur Narain
Bhoonya, and Madhoosoondhurn Bheonya, the reprosentatives of
Bulbhudder Bhoonya, deceased, and Radha Govind Bhoonya,
deceased, supported the decree for the following reasons :—

I.—Because, according to the Daya-bhaga and other Bengal
authorities, (which they contended regulated the succossion to the
property in dispute,) the Respondents were entitled to succeed
thereto, as the heirs-at-law of the deceased Raja Ajeet Sing.

11.—Because the Tkrar-nama, alleged to have been executed by
Rany Seeromany, and under which the Plaintiff claimed, was a
forged and fabricated nstrument, and, even if genuine, would,



8fo

in the absence of their consent, have DLeen inoperative and void
in law. *

Mr. Buller, a. c., Mr, Jackson, and Mr. Forsyth, for the
Appellant ; and

Mr, Wigram, Q. c., Mr. B. J. Lloyd, and Mr. Edmund F.
Moore, for both sets of Respondents.

The authorities referred to, were, Mokun Lal Khan v. Rany
Seeromany (a). Keerut Sing v. Koolahwul Sing (b ). Rutcheputty Dutt
Jha v. Rajunder Narain Rae(c). Rany Pudmavati v. Baboo Doolar
Sing (d). Rajchunder Narain Chowdry v. Goculchand Qoh (e).
Aulim Chund Dhur v. Bejai Govind Burrall (f). 1 Strange’s
Hindoo Law (2nd Edit.), 818. 2 W, Macnaghten’s Hindoo Law, 19.

? 16th December 1847, Lord LANGDALE : )

This is an appeal from a decrce of the Sudder Dewanny Adawlut
of Calcutta, dismissing the suit of Aundwrp Sing, deceased, for
recovery of a Zemindary of four pcrgumnas, in the Zillah Mid-
napore, from Mohun Lal Khan, deccased.

The appeal is prosecuted by the widow and representative of
Kundurp Sing, against the two widows and representatives of Mohun
Lal Khan, and others.

The case is as follows :—

On #he 1st of July 1800, the Eany Seeromany being the- sole
possessor of the Zemindary in question, as the suryiving widow,
and heir of her deceased husband, Baja 4jeet Sing, (who died in
1754,) executed a deed purporting to be a deed of gift of the
Zemindary to Anund Lal Kha.

The gift was opposed by Shamanune Gujraj, Roop Churn, and
Ram Churn, who claimed to be the heirs of Raja Ajeet Sing. They
presented a duwrkhast in support of their application, but the duwr-
khast was rejected, and the donation was registered and proclaimed.

) 2 Ben. Sud. Dew. Reps., 32.

) 2 Moore’s Ind. App. Cascs, 331,
) 2 Moore’s Ind, App. Cases, 132,
) 3 Ante, 259,

) 1 Ben. Sud, Dew. Reps., 43.

) 6 Ben, Sud. Dew, Reps,, 224,
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The Rany was herself a party to this proceeding, and, in her
answer to the opposition, admitted “lhe deed of gift, which she had
made, But some time afterwards she complained of, and disputed,
the deed, and in 1806 she commenced a procceding of her own, to
recover possession of the Zemindary from Anund Lal Kham. In
this proceeding she was nonsuited, but by leave of the Court she com-
menced a proceeding to set aside the gift, on two grounds : first, that
it had been obtained from her by fraud ; and secondly, that it had
been executed without the consent of the heirs of Raja Ajeet Sing,
her husband, and of her guardians,

In the course of these proceedings, it was held, that the male
heirs of the Raja 4jest Sing were the guardians or protectors of the
widow, but that the mother’s brother’s sons of Raja Aject Sing were
the heirs expectant or presumptive to the Zemindary. And by the
decree of the Sudder Dewanny Adawlut, dated the 31st of Awugust
1812, on the appeal from the decree of the First Judge of the
Calcutta Provincial Court, dated the 80th of March 1811, it was
stated, that it could net be ascertained whether the deed of gift, was
obtained from the Rany by deceit, as she alloged ; but-that it appeared,
by a bewusta of a Pundit of the Courl, and the textof the Sastras
cited therein, also from the tenor of the 11th Chapter of the Daya-
bhagay which was the most reputable of all the pothees in use in
Bengal, which are observed in the families of the litigating parties,
that after the death of Baja Ajest Sing, his relatives, descended in
the male line, who were living, and capable of taking care of the Bany,
were Pirbhoo, that is, her guardians or protectors, and that, without
‘their advice and consent, she had not, according to the Sastras,
the power of making a gift to any one, of the Zemindary loft by
her husband. It was further stated, that although, agreeably to
the Sastras in use in Bengal, the persons who eclaimed to be male
heirs of Raja Ajest Sing could not be considered his heirs, when
opposed to his mother’s brother’s sons ; and although Mohun Lal
(claiming under Anund Lal, and then Defendant) had produced
deeds purporting to have been executed in his favour by some of the
persons who represented mother’s brother’s sons of Raja 4jeet Sing,
yet there was no proof, either of the permission of his relatives, des-
cended in the male line, or of the approbation of all the relatives
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descended from the mother’s brother’s sons, and the deed itself did
not shuw that any one of them had approved at the time of the
execution, and for these reasons it was held that the deed was not
valid,

From this decision, Molwn Lal appealed to England.

There being no question as to the Swstras in use in the family,
the opinion of the Judge, that the deed was not valid, without
the consent of the relations descended in the malc line, as guar-
dians, and that the concurrence of the heirs (the descendants of
mother’s brother’s sons) abt the time of executing the deed, was
necessary to the validity of the deed, were the principal points upon
which the decision adverse to Mohun Lal was founded, and must
Aave been the grounds of the appeal.

The appeal was not prosecuted, and the death of the Rany
(which soon afterwards took plaee) gave rise to a new claim, in new
circumstances.

The estate was in the possession of the Collector of Midnapore
or of the Courl of Wards.

Independently of any deed of gift, the descent was cast upon
the heirs of Raja Aject Sing, which, accerding to the Dayabhaga,
and the Sastras in use in Bengal, were the descendants of the
mother’s brother’s sons, but which, according to the Mitacshara,
were the male descendants of a distant ancestor of Raja Ajeet
Sing. *

The Rany died on the 17th%f September 1812, Immediately
afterwards, Kundurp Sing, who is now represented by the Appellant,
slleged that, on the day before her death, she had exceuted to him
a deed of gift of the Zemindary, and he, as donee under that deed,
and also alleging himsclf to be heir of Raja dject Sing claimed to
be entitled to the possession of the Zemindary. Mohun Lal
Khan also claimed to be entitled to the possession, founding his
elaim on the deed of gift to him, and the confirmation of it before
that time, by all the persons whom he alleged to be the heirs of
Raja Ajeet Sing.

On the 25th of September 1812, it was ordercd, by the Court
of Zillah Midnapore, that Mohun Lal Khan, and Kundurp Sing,
and any other persons having claims to the possession of the Zemir-
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dary, either by inheritance or any other right, should present peti~
tions to the Judge of the Zillah. Mohun Lal Khan, and Kundurp
Sing, and others, having, accordingly, presented their petitions,
the Judge procecded to a summary trial thereof, and, on the 24th
of December 1818, recorded his opinion as follows :—Tirst, that
the deed under which Kundurp Sing claimed, was fabricated, after
the death of the Bany, and that the right of Kundurp Sing to
the property was not proved or ecstablished, either by deed or by
heriditary right, according to the Sastras. Secondly, that accord-
ing to the Bewuste entered in the decree of the 31st of August
1812, the sons of the brother of the mother of Raja Ajeet Sing
were his heirs, and, after the demise of the Rany, entitled to the
Zemirdary. Thirdly, That those heirs had transferred their hereditary
rights in the property to Mohun Lal Khan. Dut, fourthly, not-
withstanding these circumstances, the appeal of Mohun Lel Khan
to Enyland heing pending, the Judge thought it proper that the
Zemindary should remain in the custody of the Court of Wards,
until the appeal to England should be decided.

This procceding having been transmittedeto the Sudder Dewann Y
Adawlut for information and orders, that Court, on the 14th of
February 1814, after noticing the reasons for not proscculing the
appeal, and that the authority of the Court of Wards had ceased,
eonsiderod it to be right and proper that the Judge of the Zillak
Court should ghve effect to his swmmary decision ; and if, on con-
sideration of the particulars set forih in his proceedings of the 24th
of December 1813, he conceived Mohun Lal Khan to be the per-
son entitled to the malik of the Zumindary, and if Mohun Lal
Khan were able to give sccurity for confurming to the decrees of
the Court, or other claims, the Judge might withdraw the Zemin-
dary from the custody of the Court of Wards, and put it into tlwe
possession of Mohun Lal Khan.

Mohun Lal Khan obtained poesession, in  the result of these
proceedings, Kundurp Sing appealed to the Sudder Dewanny
Adawlut, and, continuing to claim both, as donee under this deed,
and also as heir of Raja dject Sing prayed a review of the judg-
ment against hin. . But the Chief Judge of the Sudder Dewanny
Adawlut, on the 12th of Septenber 1815, considered that, as in
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the summary decision given in the cause, permission was granted
to any person who had, according to the Sastras, claim to the Zemin-
dary left by Raja Ajest Sing, to sue for the same in the Provineial
Court, in order that, after s full and final inquiry, (ascertaining, at
the same time, the rule observed in the family, and the Sastras
that were in force,) the right be awarded to the owner : il was not
necessary or useful to make any further investigation in the sum-
mary cause, and the petition of the Appellant, praying a review
of the decision, was not allowe .

In consequence of this decision, Kundurp Sing, in November
1815, commenced his action against Mohun Lal Khan and others,
in the Provincial. Court of Calcutta, to recover possession of the
Zemindary.

He claimed, as before, to be entitled, under the deed of gift, of
the 16th of September 1812, and also as heir by descent, in the
male line. He admitted that he had four uncles who were more
nearly related than himself, but he alleged that they were satiefied
with his being proprictor of the Zemindary, and had relinquished
and consigned to him all their rights to the Zemindary.

Mohun Lal Khan, by his answer, alleged that the deed of
gift under which Kundurp, the Plaintiff, clnimed, was a forgery ;
and that, according to the Sastras, the Plaintiff could not in any
way be entitled to the Zemindary; and he insisted, in substance,
that the Sastras in use in Bengel, and not the Mitdchshara, were
the authority according to which the persons who were the heirs of
Raja Ajeet Sing wero to be determined.

The suit was the subject of great litigation many witnesses
were examined, and the reports or opinions of several Pundits
were obtained and considered. The docree of Mr. Twrnbull, in
the Provineial Court, was pronounced on the 21st of February 1826.
He determined that the claim of the Plaintiff, founded on the deed
of gift, could not be supported ; and that, if it had been genuine, it
could have no effect, for the want of the comsent and concurrence
of the heirs. And considering the Plaintiff’s claim, in the character of
heir of Raja Ajeet'Sing,he stated it to be clear, that if, in this suit,
the Daya-bhaga, and other Sastras current in Bengal, werc the test,
there was no doubt as to the right of the Defendants ; but that, on
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the other hand, if the judgment was constituted with reference to
the Mitachshara Sastra, and other books subordinate thereto, the
right of the Plaintiff preponderated over that of the Defendant ; and,
on a consideration of the whole case, the Judge expressed his opinion
that the alleged rights of the Plaintiff had not, in any way, been
proved or cstablished, and he ordered that the Plaintiff’s suit be
dismissed, with costs.

From this decrce, the Plaintiff appealed to the Sudder Dewanny
Adowlut. The appeal was heard before Mr. Ross, and on the
80th of October 1830, he pronounced his decree, and thereby, after
referring to the evidence, and the bewustas of the Pundifs, he
dismissed the appeal of the Plaintiff, and affirmed the decree of
the Provincial Court, dismissing the Bill. v

From that decree, the present appeal is presented.

There were three questions in the cause: First, Was the Plaintifi’s
deed of gift genuine ? Secondly, If genuine, wasit valid ? Thirdly,
If genuine, and not valid, was the Plaintiff entitled, as heir ?

But, as the validity of the deed, even if it was genuine, de-
pends on the concurrence of the heirs, the two last questions de-
pend upon the single question. who were the heirs 7 And if
the persons alleged by the Plaintiff to be heirs, were not heirs, the
deed, even if genuine, would not be valid. For this reason, it is
not strictly necessary for us to give any opinion upon the questions
whether the dbed was genuine or not, But, considering the circum-
stances in which the deed is alltged to have been executed, by the
Rany, on the day before her death, the witnesses stated to have been
then present, the length of time during which Kundurp, though
often called upon, neglected to produce the deed, and the whole of
the evidence in the cause, we think it right to state our concurrence
in the opinion which has been entertained by every Judge who has
considered the case, that the deed is not genuine, but a forgery ; and,
consequently, that the Plaintiff could establish no ,claim under it.

The question, whether the descent in this family is to be regu-
lated by the Daya-bkaga and the Sastras in use in Bengal, or by
the Mitachshara, is really the only one to be considered.

Now, in the long litigation in which the Rany Seeromany, under
whom Kundurp Sing claimed, us done was engaged with Mokwn
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Lal Klan, it was, without any objection on her part, allowed by
her Vakeels, and assumed and held by the Court, that the descent
of this Zemindary was regulated by the Sastrasin use in Bengal.
The whole proceeding was conducted on that footing, and the
decision in favour of the Rany was founded expressly on the ground,
that the deed then in question was executed without the concurrence
of the descendants in the male line, who (though they were not
heirs) were guardians or protectors of the widow.

After the death of the Rany, Kundurp himself alleged that
the suit between Mokhwun Lul Khan and the Rany had been decided
in ler favour, agreeably to the Sastras and-the customs of the family
and, in the present case, it was shown that decisions affecting lands
iff Midnapore were founded on the Sustras in use in Bengal. Several
bewustas, in other cases, were produced ; and from the dewustas
obtained in this cause, and the other evidence on behalf of the
Delendants, we think that, although theevidence is, in some res-
pects, inconsistent, there is, on the whole, quite sufficient reason to
concludethat the Daya-bhagae, and not the Mitachshara and Sastras,
ought to be applied to "the decision of this cause, and we ghall,
therefore, report to Her Majesty, that, in our opinion, the appeal
ought to be dismissed, and the decree of the Sudder Dewanny
Adawlut affirmed, with costs.















