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INTRODUCTION

This book is written before the new Income-Tax Act
has been properly digested cven by the Authorities them-
selves and before there is any “‘practice” to refer to. The
Act is largely the result of a compromise arrived at at the
last minute and that accounts for the fact that therc are
certain sections which seem to be quite unworkable and
even quite unintelligible. The Notes attempt to give the
ordinary business man a sort of general ideca of what the
Act means. Some of them must be wrong. Even Sir James
Grigg and Mr. S. P. Chambers arc dcfinitely wrong in
some of their statcments in the Assembly. No attempt has
been made to deal with case law. There are several
excellent publications dealing with that.  They will all
need considerable revision now that the change in law has
made many decisions inapplicable.  In the fond hope of
a sccond cdition, i would ask readers to let the publishers
or mysclf know what other topics ought to be dealt with.

I have to acknowledge the considerable help I have
had from my assistant Mr. N. Dutton and the benefit
derived from discussions with Mr. Bhut Nath Kar.

S. K. Sawpay.
CALcurTa,
September, 19309.
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A PRACTICAL GUIDE TO
THE NEW INCOME TAX LAW

AGRICULTURAL INCOME

Agricultural income. Profits and gains from agriculture
are exempt from income-tax and are not included in total in-
come for rate purposes. [Section 4 (3) (vifi) read with section
16 (1)].

“Agricultural income” is defined somewhat lengthily in
section 2 (1), but in practice its differentiation from business
and other sources of income has occasioned considerable diffi-
culty, and has led to a volume of case law on the subject.

A simple rendering of the subject is difficult but, broadly
speaking, before any income can be treated as agricultural, the
following conditions should have been complied with.

(a) The land from which the produce is obtained must have
been assessed to and have paid land revenue or any other local
Government rate.

(b) Where the produce has to be subjected to any process
before it can be sold, the process should be of the rough and
ready type normally employed by a cultivator, and not one in
which modern machinery plays an important part.

If these two conditions are complied with, the income from
the produce, and from the conversion and sale of the produce
will he exempt in the hands of the cultivator or the receiver of
rent in kind.

Section 2 (1) (¢) refers to the exemption from tax .of build-
ings used by the cultivator or receiver of reut in_ kind. To
qualify for this exemption the following rules are laid down :—

(@) The building should be on or in the immediate vicinity
of the land.

(b) Tt should be one owned by and one which the cultivator,
or the receiver of the rent or revenue or the receiver of the rent-
in-kind, hy reason of his commection with the land, requires as
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a dwelling house, a store house, as a place in which to carry
on any process of the nature mentioned above, or as an out
office.

The reading of even this simple explanation will show that
the definition gives rise to many ambiguities. Ifor example,
the produce mav be subjected to a mixed crude and modern
process, in which case it becomes neccessary to distinguish
between what can be termed agricultural and what portion can
be styled business.

A. Revenue Receipts. The following types of rcceipts
have been held as non-agricultural and are, as such, taxable :—

(1) Abwabs—Illegal Abwabs such as “Utlarayan’’.

(2) Commission paid to a landlord by his tenants for selling
their agricultural produce.

(3) Storage rent, Punhaya Nazar and Nazar on pelitions.
In this casce, the income was from land used for storing pur-
chases of food crops, etc. by merchants.

(4) Rent from land let out for storing timber.

(5) Interest on cash loans repayable in paddy. (Sabapi

loans).
(6) Intercst on promissory note for arrears of rent.

(7) Lambardari Fees.

(8) Mainicnance allowance paid through a zemindar’s wife
as a result of her hushand’s will appointing her as an executrix.
The lady was also given a life estate in the propertics, movable
and immovable, and was {o give her daughters Rs. 6oo per
month until her death, when the estate was to pass on to her
daugliters.  Arrears of maintenance were held taxable.

(o) Maintenance allowance of a widow charged on the
estate, on her waiving all claims to a share in the estate.

(ro) Salary paid to the co-owner of an estate.

(r1) Rent received from a flour mill for the land on which
the mill was built.

(12) An Annuily received as part of the sale price of an
agricultural cstate.

(13) Income from the sale of waler from canals in an
agricultural estate to neighbouring cultivators, even where
irrigation ducs have been paid to Government.

The following receipts arc exempt from income-tax :—

(1) Dharat. Weighing charges on their produce received
by a landlord in addition to rents from his tenants, by an
agrecment entered into with them.
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) (2) Nazar paid to a landlord for his recognition of succes-
sion, settlements or partition.

_ (3) Mutation fees paid by tenants to a zemindar on succeed-
ing to inherited holdings.

_(4) Tr.ansfer fees for the transfer of non-transferable occu-
pancies paid by the transferee to the landlord.

(5) Nazar or salami paid for the recognition of a mnon-
transferable holding or for the settlement of waste lands.

B. Receipts akin to Business. The following sources of
income have been held taxable:

(a) Markets, moorings and ferries.

(b) Fisheries, including fisheries in a permanently settled
estate.

(¢) Leasing of fishing rights—even where such income is
included for fixing peshkush payable to Government.

(d) Salt manufacture by flooding land with sea water.

(e) Quarries—including income from the sale of stone.

The following are exempt :—

(a) Sisal fibre manufactured from aloe plants, including the
portion of manufacture carried out by machinery.

(b) Forestry—In cases where the timber is sold bLy the
owner of the land on which the tre® are grown.

(¢) Pasturage including rents received from graziers for
grazing their cattle on forest and waste land, in a permanently
settled estate. -

(d) Sale of Toddy—Where the income is derived by the
cultivator of the land on which the trees are grown.

C. Income partly Agricultural and partly Business.
The words “‘ordinarilv employed by a cultivator or receiver of
rent-in-kind’’ have given rise to certain difficulties, as a result
of which it is necessary to allocate betwecen agriculture and
husiness in the case of certain manufacturing concerns which
also produce the raw materials necessary for the commodity they
manufacture.

(1) Tea Estates.—The percentage in this case has been fixed
by rule 24 at 40% business and 60% agriculture.

(2) Sisal Fibre manufactured by machinery from aloc plants
is totally agricultural.

(3) Rubber.—In practice, treated as totally agricultural.
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Usufructuary Mortgages. The income from these has
been held to be exempt. The Income-tax Enquiry Committec
in their report (sec Report, page 8) suggested that section 2 (1)
of the Act should be so amended as to make usufructuary
mortgages taxable, but that in cases in which the mortgagee
had actually become the proprietor of the land, the exemption
should apply.

Such an amendment in the definition of Agricultural
Income would, however, first require the sanction of the
Governor-General under section 141 of the Government of India
Act, 1935 and so far has not becn made, with the result that the
old law ‘continues to apply.

Simple Mortgages. The income from these is clearly non-
agricultural and as such is taxable.

It is possible, howcver, that a mortgage of this nature
may be disguised in an attempt to represent it as a usufruc-
tuary mortgage. In such a case of course, the true nature and
not the exhibited form will decide the assessment.

Similarly, payment in kind received in licu of cash interest
is taxable.

Leased Land. It will be noted that though buildings
must be the property of the asscssee before they can qualify for
agricultural exemption, no such provision exists in the case of
the land from which the produce is obtained. Income from
agricultural land is as such exempt, even in cases where there
are several intermediary lessees.

Jagirdar. Assignment of land revenue to a Jagirdar is not
assessable income in the hands of the Jagirdar.

Foreign Agricultural Income. The second proviso of
section 4 (2) of the old Act (taxation of foreign income brought
into British India) read thus:

“Provided further that nothing in this sub-section shall
apply to income from agriculture arising or accruing in a State
in India from land for which any annual payment in money
or in kind is made to the State.”

The omission of this proviso from the section as amended,
now makes such income taxable.

This change has been brought about mainly on the recom-
mendation of the Income-tax Enquiry Committee (Report,
page 8).

Such income is now taxable as and when brought
into British India, and in the case of those resident and
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ordinarily residgnt, taxable also as foreign income when not
brought in, subject of course to the exemption of Rs. 4,500.

_ The following extract from the speech of Mr. Chambers
in the Council of State illustrates the present position cleatly
(Council of State Debates, pp. 110-111) :—

Honourable Mr. S. P. Chambers: “I think an Honourable
Member raised the question of the exemption of agricultural income
in Indian States. Here I think he is under some misapprehension,
First of all, agricultural income in an Indian State is not exempted
from British Indian income-tax.

““At present it 1s chargeable on the basis of the amounts received
in British India. All that has been done is to change the bagsis and
say that it shall be taxed whether it is brought into British India or
not. In a sense it is wrong to speak of the previous exemption of
such income. There never has been an exemption in the strict sense
of the word. What we are trying to do is to take this on the basis
of the amount arising and not on the amount brought into or received
in British India, and it is suggested by a comparison with agricultural
income in British India that this may in some measure be unfair.
But may I remind the Honourable Member that agricultural income
even in British India is not entirely exempted from income-tax? The
position with agricultural income in British India is that it is not a
subject for central taxation. The provinces have a right to tax that
income, and, in fact, ~ne province, Bihar, has already imposed an
income-tax.

“For the parpose of central income-tax agricultural income which
is exempt, is exempt for all purposes and for super-tax purposes as well,
Therefore, if we exempled agricultural income arising in an Indian
State, we would mnot ouly be going further than the existing
law of giving an exemption which does not already exist, but we
should be putting agricultural income in an Indian State in a better
position than agricultural income in British India, and that I submit
is not justified.

‘““Then there was one point raised by the Honourable Mr. Pantulu
about income arising abroad, and it is a general point. He suggested
that as the Indian Government does not protect their nationals abroad,
why should we tax their income? May I mention that it is not the
Indians who have been killed in Burma whom we are seeking to tax.
We are seeking to tax persons resident in British India on incomes
arising abroad. Those Indians who are resident abroad remain
exempt from taxation from income arising abroad.”



ALLOWANCES UNDER THE UNITED KINGDOM
LAW

Deductions aliowed. The following deductions arc
allowed from income to ascertain taxable income : —

Larned income allowance.—One-hfth of earned income with
a maximum of £300. Earned income includes pensions but
not annuities.

Bachelor's or widower’s allowance.—£100.

Married man’s allowance, provided the wife is living with
or is maintained by her husband.—£180.

Wife's earned income allowance.-—If the wife has earned
income, cxclusive of pension or superannuation paid to her on
account of her husband’s work, four-fifths of such income
stibject to maximum of £45.

Children's allowance.—per child £6o. Child must be under
16 at the commencement of year of assessment or if over 16
must he receiving full time instruction. Child must not have
personal income of over £60 a year.

The claim covers adopted children also.

Housekceper's allowance.--£50. Allowed if widower has
a female relative of himself or his wife living with him or if
no relative available, some other female. Not admissible if
the female is married and her hushand is claiming the married
allowance.

Dependent relative allowance.—per relative f25. Applies

only to widowed mother or mother-in-law or any relative incapa-
citated by old age and infirmity whose income does not exceed

£50.
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Appeals against assessment. The maximum period
allowed to an assessee for imitiating an appeal against an assess-
ment ander the Act is 30 days plus the time taken in getting
copies of the Income-tax Officer’s order—except of course in
cases where a review petition is filed within onc year, and the
Commissioner is not bound to interfere. The Revenue, on the
other hand, can go back four and even cight years (sec
‘“Re-opening of Assessmenls’’).

As a result of representations made by several public bodies
throughout the country, several important amendments have
been introduced, but as the majority of them do not come into
force till after i1st April, 1941, the postponed provisions are
discussed under a separate heading-- ‘““Appellate Tribunal”’,
infra.

A. Appeals to the Appellate Assistant Commissioner.
The imimediate superior of the Income-tax officer is the Assistant
Comissioner and it is to this official in the first instance that
all appeals against orders passed Dy an Income-tax Officer are
to be addressed. It should be noted that Assistant Commis-
sioners are now divided into two groups—Inspecting and
Appellate. T'he former merelv supervise the Income-tax Officers
aud their functions arc purely executive. The latter have had
all exccutive authority taken from them and arc pow solely
entrusted with the hearing of appeals. Tt is hoped that this
change will help to remove the charges of partiality so often
levelled against them.

An appeal is now possible against almost any order passed
by an Imcome-tax Officer : The specific cases mentioned in the
Act, however, are enunciated helow [Section 30 (9)] :—

(i) Against the figure on which an assessment has been
made (including an ex parle asscssinent).

(ii) Against the figure of loss arrived at in the Income-tax
Officer’s computation. (Sec ““Carry Forward of Il.osses’).

(if) Against the figure of tax levied in any assessment
(including an ex parte assessment).

(iv) Against an Income-tax Officer’s refusal to acknowledge
an assessee’s contention that he is not liable to be assessed under
the Act, cither on a part or on the whole of his income.

~
/
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(v) Against an Income-tax Officer’s refusal to register 2
firm. (See under ““Registration’’).

(vi) Against an Income-tax Officer’s refusal to reopen an
ex parte assessment. (See ‘‘Appeals against ex parte Assess-
ments’’).

(vif) Against a penalty imposed for failure to intimate the
Income-tax Officer within 15 days of the discontinuance of a
husiness, profession or vocation.

(viii) Against any order passed by an Income-tax Officer
in determining whether or not a Hindu undivided family has
actually partitioned and against subsequent orders of assessment
on the members or groups of members.

(ix) Against an assessment made on the successor to or the
predecessor of a business, profession or vocation that has
changed its proprictorship.

(x) Any of the fines referred to in para A (Penallies).

(xi) Any of the penalties detailed in para C (Penalties).

(xii) Penalty for failure to submit either statement of
securities asked for by the Income-tax Officer (Sec Penalties).

(xiii) Penalty for failure to pay tax demanded in due time.

(xiv) Refusal to grant a refund, or double income-tax relief
to either the assessec or to his heir, exccutor or other legal
representative, aud the amount of such refund.

(xv) Against an order passed by an Income-tax Officer
assessing individual members of a company on its undistributed
income. (See under ‘“‘Compulsory Declaration of Dividends’).

An appeal against a pcnalty for non-payment of tax
demanded (xiii above) will not be entertained unless the demand
has been paid.

Time limit. An appeal should ordinarily be preferred
within 30 days of the receipt of the notice of demand or loss
in connection with an assessment, or of the date of receipt of
an order passed hy the Income-tax Officer.

Special forins to suit the various types of cases are obtainable
on demand, and are self-explanatory.

Copies of orders passed by the Income-tax Officer can be
obtained by filling up a special form and affixing a two anna
Court-fee stamp. The time taken in obtaining such a copy is
added to the 30 days mentioned above.

'I“he Assistant Commissioner has the option of extending
the time limit, but these powers are only exercised in very
special cases. The day on which the order complained

8
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against was passed is also added to the 30 days mentioned above.
(Section 67-A).

Hearing. On receipt of the Appeal, the Assistant Com-
miissioner fixes a date for hearing and sends a notice intimating
the assessge accordingly, asking for any evidence he may desire.

Failure to attend or produce evidence does not result in
the appeal being dismissed for default, but the assessee has only
himself to blame if the Assistant Commissioner’s decision in
the absence of such evidence is not up to his expectations.
Adjournments can be given at the Assistant Commissioner’s
discretion aad he has also the authority to make any enquiries
he considers necessary, or to have such enquiries made by the
Income-tax officer.

Special care should be taken when filing an appeal to make
the points given in the application exhaustive, as fresh objec-
tions can only be introduced at a later date with the Assistant
Comunissioner’s permission.

Normally no arguments or evidence not brought up before
the Income-tax Officer will be admitted at the appellate stage.

Where the assessment of a firm affects that of a partner,
he may appeal against the assessment as a whole, as also
against the manner ‘n which the figure has been apportioned
among the partners. This applies also in the case of losses.

Exactly the same provisions apply to the members of a
company who have been assessed directly on its undistributed
income. (See Compulsory Declaration of Dividends).

The Assistant Commissioner cannot impose a penalty with-
out giving the assessee the chance of being hecard. -

The Assistant Commissioner’s decision is communicated
officially to the assessee in writing and a copy of his order is
available on application.

As the Appellate Assistant Commissioner now performs
quasi judicial functions, the Income-tax officer has heen given
the right to be present or represented at the time an appcal is
heard. :

B. Appeals to the Commissioner of Income-tax. These
are allowed in cases where the Appellate Assistant Commissioner
enhances an  assessment or penalty on appeal or levies
a penalty. No direct appeal is permissible against orders
passed by an Incomne-tax officer, but the asscssee may ask for
his case to be reviewed (see '‘Reviews’). ‘The procedure
throughout is the same as in appeals to the Assistant Com-
missioner. (See A above).
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C. Appeals to the High Court (ss. 66 and 66A).
These are permissible only wherc a peint of law arises and
never on questions of fact.

Section 66 (r) allows such an appeal against orders passed
in any assessment or proceeding under the Act other than pro-
ceedings in a prosecution before a magistrate, but the time limit
provisions imply that all avenues of appeal to the Income-Tax
Authorities must first be exhausted, except in the casc of a
prejudicial order passed by the Commissioner of Income-tax in
review. In this last case the point of law involved must be
incidental to the order of review itsclf and not to a previous
order in appeal reviewed by the Commissioner.

Time limit. Sixty days from the date of the service of
a notice intimating the result of an appcal made to the Appellate
Assistant Commissioner or the Commissioner, or of a prejudi-
cial order passed by the Commissioner of Income-tax in review.
(See Review). The number of days taken in securing a copy of
the order in question are added to the sixty days mentioned
ahove.

Deposit. With a view to discourage petty and frivolous
appeals, a deposit of Rs. 100 is provided for in each case. This
sum will be refunded if the Comnissioner refuscs to state the
case, or decides the point himself without reference to the High
Court. The deposit if paid in cash should be presented at the
Treasury on the strength of a challan obtainable on request at
the Commissioner of Income-tax’s office. Cheques, may, how-
ever, be attached to the application.

Procedure. This is rather unusual and should be care-
fully studied. The applicant in each case where an appeal is
to be made to the High Court is the Comunissioner of Incotne-
Tax and not the assessece. The law allows the Commissioner
[section 66 (1)] to make such an application suo moto or on
the request of an assessec. ‘The appeal therefore should be
addressed to the Commissioner asking him to state the specific
points mentioned in the appcal to the High Court.

On receipt of the application the Commissioner will go into
the merits of the case and is authorised to withhold a reference
if in his opinion no question of law arises. He is also at liberty
to decide the issue himself in favour of the assessce, making
a reference unnecessary. In the latter casc the application
should be formally withdrawn within 30 days along with a
formal application for the return of the deposit.

It is possible, however, that the Commissioner may err in
deciding whether or not a question of law is involved, and to

10
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provide for such an eventuality, the assessee is permitted to
approach the High Court direct stating the points at issue and

asking for a mandamus compelling the Cominissioner to refer
the case. This is also permissible in cases where the Com-
glissic()lner withholds a reference on the ground of it being time-
arred.

The period allowed for such applications to the High Court
is six months from the date of receipt of notice refusing to
state a case on the grounds that no question of law arises, and
two months in cases where the application for a reference is
treated as time barred.

If the High Court is not satisfied that the points at issue
have been clearly stated, it may send the case back to the
Commissioner for amendment in any manner directed. [Sec
section 66 (4)].

‘I'he fact that a case has been referred to the High Court
docs not stay the payment of tax originally demanded.

Incotne-tax references to the High Court are to be heard
by a Bench of not less than two judges and, in respect of any
such case, the provisions of section 98 of the Code of Civijl
Procedure 1908 apply regardless of anything contained in any
Letters Patent of any High Court or in any other law there is
in force.

Up to 31st March, 1939, cases etnanating from the N.W.EF.P.
were under the jurisdiction of the High Court at Lahore. This
has since been amended and such cases will now be referred
to the Judicial Commissioner of the N.W.F.P. and will be
heard hy the Judicial Commissioner and a Judge. Where there
is a difference of opinion, the decision of the Judicial Com-
missioner holds good.

Special jurisdictions. Other special jurisdictions arc as
below : —

(a) British Baluchistanr ... High Court of Judicature,
IL.ahore.

(b) Province of Ajmer-Merwara  High Court of Judicature at
Allahabad.

(¢) Province of Coorg ... High Court of Judicature at
Madras.

A copy of the judgment of the High Court will be sent
to the Commissioner of Income-tax under the seal of the Court
and the signature of the Registrar and the Comnmnissioner will
dispose of the case accordingly or arrange for such disposal if
the reference arose from a decision of one of his subordinates.

II
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Costs will be decided at the discretion of the Court and
any plea for execution in such cases may be transmitted by the
High Court to a Lower Court. Where, as a result of the
reference a refund is due to the assessee, it shall be granted
along with any interest the Commissioner may allow unless the
Commissioner decides to appeal to the Privy Council and in-
timates the IIigh Court of his intention to ask for leave to
this effect, within 30 days of the reccipt of the result of the
reference. The refund may then be stayed with the High
Court’s permission, until such time as the appeal to the Privy
Council is disposed of.

Appeals to the Privy Council. These may be made
against the judgment of a High Court if the High Court
certifies the case as a fit one for further appeal, and the
procedure laid down in the Code of Civil Procedure
applies in the same manner as in appeals to the High Court.
Such a step, however, does not stay the carrying out of a judg-
ment of the High Court except in the special case of a refund
mentioned above, or the payment of tax.

On receipt of the judgment of the Privy Council the case
shall be disposed of in the same manner as in the case of a
High Court judgment, with the exception of course that the
Commissioner can no longer withhold a refund under any
circumstances.

Regardless of anv of the foregoing provisions and even in
cases where the High Court refuses leave to appeal to the
Privy Council, it is possible that an appeal may be admitted if
the assessce has a strong case.

Review of decision by High Court. The High Court
cannot review or revise a judgment given on a reference.

D. Appeals to Civil Courts. These are not permitted
under any circumstances and no prosecution, suit or other
proceeding can be brought against an officer of the Depart-
ment for anything done or intended to be done in good faith
under the Act. (Section 67).

E. Appeals against Ex parte Assessment. (Section 27).
Before 1-4-30 no appeal was possible against the quantum of
an ex parte assessment. The only remedy open to an assessee
was to approach the Income-tax officer within one month from
the date of receipt of a mnotice of demand with a petition
showing that he was prevented by sufficient cause from filing
a return of income or complying with notices issued by an
Income-tax Officer. (See ‘“‘Exparte Assessment’’). If he
succeeded in satisfying the Income-tax officer on these points

12
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the case was set aside and a fresh assessment madec after calling
for any evidence nccessary. If the petition was unsuccessful,
the assessee was permitted to approach the Assistant Commis-
sioner requesting him to overrule the decision of the Income-
tax officer. In no case, however, was the figure of assessment
questionable in appeal.

The position this year (1939) is rather confusing. Appeals
are allowed both to the Assistant Commissioner and the Income-
tax officer but how this will work in practice will have to be
studied when the time arrives. Possibly the two appecals may
be made simultaneously. An important point is that an appeal
against the figure of assessment is now possible to the Appellate
Assistant Commissioner but not to the Income-tax officer.
Cave. Sce also under ‘‘Penalties-exparie Assessments’’, infra.

Commissioner’'s power of Review. (Section 33). The
Commissioner of Income-tax as administrative head of the
Department in his P’rovince, is authorised to send for the file
of any assessce in his jurisdiction and review at his discretion
any order passed by an authority subordinate to him. If any
such order passed by him, however, has the effect of enhancing
an assessment, he must give the assessee an opportunity of
being heard in the matter.

This power of the Commissioner is generally exploited by
assessces as giving them an additional appcal against an order
of an Assistant Commissioner where no appeal is preferrable in
the normal course.

This power of review can be exercised only once in any
one subject matter but it is still doubtful whether or not a
Commissioner can rectify a previous order passed  in review
by his predecessor in office or by himself.

References on points of law resulting from such reviews
can only be made where the point of law emanates from the
review itself and not from orders of a subordinate authority.

Where a High Court decision in any particular case affects
the assessments made on other assessees this section can be
availed of to obtain any adjustment incidental on the new
interpretation to be given to a particular scction as a result of
the decision.
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This is a 1most important change introduced by the
Amendment Act, and will go a long way to allay the discontent
that at present exists against the current system of making
Departmental Officials the final authority in the hearing and
deciding of appeals.

The ‘Tribunal is to come into existence on a date mnot
later than 1st April, 1941. Meanwhile, however, the Assistant
Commissioners have been divided into two classes,
Inspecting and Appellate. The former will supervise the work
of the Income-tax Officers and carry out executive functions
only. ’T'he work of the latter is of a quasi-judicial character,
and will consist solely in the hearing of appeals. It is hoped
that this innovation will make them independent of depart-
mental influence and permit of an unbiased decision in appeals.
This attempt at impartiality, though laudable, is however, to a
certain extent stultified by the fact that the Commissioner of
Income-T'ax retains his authority to overrule any of their deci-
sions at will (sec. 33)—powers that he can continue to exercise
until the ‘I'ribunal comes into existence.

The following extract from Mr. Chambers’ speech in the
Council of State (page 65) explains all that is necessary to know
in connection with the impending change : —

‘“Then, in the machinery side, we have of course a verv important
change, an Appellate Tribunal is proposed, and that is dealt with in
Part 11 of the Bill. ‘The reason for putting this in a separate Part of
the Bill, even though the amendments are spread throughout the Act,
is that it would impose too heavy a burden upon the Department to
have such a radical change made at a time when so many other
changes were being made both in the organisation of the Department
and the incidence of the tax. For that reason the provisions are put
into Part II of the Bill and the intention is that they shall come
into force two years after the Bill itself comes into force. Now,
the main lines of the proposal were settled in Select. Committee and
they were thesc. First of all, a Tribunal was to be set up consisting
of not more than ten persons half of whom would be judicial members,
that is to say, persons of approximately the status of a District Judge
—no less status than that—and half of them were to be what has
bheen described as accountant members, that is to say, persons with
cxperience in accountancy matters and business matters generally.
The intention is to have appeals heard by Benches of two members
drawn from the 7Tribunal which would be a kind of panel and one
judicial member would sit with one accountancy member, so that
when a case came up which dealt with difficult points of accountancy
or of business generally, the experience and knowledge of the account-
ancy member would be available, while of course, on points of law
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there would be the experience and learning of the judicial
member. Provision is made for referring to the President of the
Tribunal of any case in which there is a difference between two
members hearing an appeal and the President can then refer the
matter to other members and take a inajority decision. The precise
rules for determining the manmner in which that should be done have
not been laid down; they have been left for the President to make
himself. Now, one big difficulty which was feared when these pro-
posals were first mooted was that there will be hundreds and thousands
of appeals, some of them very small, which would go from the
Assistant Commissioner to the Appellate Tribunal. I may say at this
stage that the intention is that the various Benches should sit at the
same time in different parts of India, so that one will be sitting in
Bombay, one in Calcutta and perhaps another in Madras. Thus, in
various parts of the country these groups of two would be hearing
appeals at the same time. It was felt that the Tribunal would be
flooded out by these appeals and that something must be done to
prevent that, otherwise the increase in the number of members neces-
sary to hear the appeals would be so great as to make the scheme
altogether too costly. To get over that, the proposal is to provide for
a fee of Rs. 100 for every appeal to be taken to the Tribunal. The
assessee continues, of course, to have the right without any cost of
going to the Assistant Commissioner, who in future will do nothing
but hear the appeals and it is expected that he will be able to do
substantial justice in all ordinary simple cases. That will mean that
only those cases in which a very large point of substance or a very
difficult point of law arises will, in fact, go to the Appellate Tribunal.
That corresponds very largely, almost exactly, to the system of the
Special Commiissioners in the United Kingdom. There, the Special
Commissioners are a ful! time body as liere and they go on tours in
twos all over the country and it is a practice for only fairly large and
important cases to reach that stage. [ think I have explained every-
thing that need Dbe explained on that Tribunal except possibly this
that the T'ribunal will not in any sense be under the control of the
Commissioner as it is going- to be an entirely separate judicial body
and for that reason the right is given to the Income-tax Officer himself
to lodge an appeal against the decision of either the present Assistant
Commissioner or the Appellate ‘“I'ribunal. Iis appeal against the
Appellate Assistant Commissioner’s decision would, of course, he on
the instructions of his Commissioner of Income-tax and would follow
the same course as that of an appeal by an assessee. The further
stages will, of course, be nothing more than tbe reference to the High
Court on a point of law in the same way as a point of law can now
be referred by the Commissioner to the High Court. I think that is
all I need say about the Appellate Tribunals.”

The Appecllate Tribunal is to receive appeals against the
orders of the Appellate Assistant Conmunissioner. The assessee
and the Income-tax officer, under the orders of the Commissioner,
can both appeal.

With the establishment of the Appellate Tribunal, it is
proposed to cancel the powers of the Commissioner under
section 33. It is difficult to conceive of any greater administra-
tive blunder. Some one somewhere in the Department has got
to be the last stronghold of common sense. The Central Board
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has in the past officially disclaimed all status under the Act
but has nevertheless intervened executively on many occasions.
The more rational interpretation of the double income-tax relief
provisions of late was due to their action. The Assembly
members have extracted various promises of an executive nature.

That is all very well for cases of gemneral import but the
Board cannot look into individual cases though Sir James Grigg
did, in the Council of State, ask for information regarding one
particular case that was quoted.

For individual cases, the Commissioner is the only authority
to use his common sense. As always happens, the machine
is gradually crushing the individual and in a few years red
tape will bind all the officers effectively. ‘The law cannot deal
with every case in seventy or eighty sections and there must
always be cases which must be dealt with inside the law but
on a common sense basis. The Commissioner is to lose his
power of restarting an assessment. If the assessee wishes to
go to the High Court he is to lose his power of settling the
matter even though recent case law has made an appeal un-
necessary.

To deprive the Commissioner of his powers, seldom used
and never misused, is to create a world of difficulty.
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Promises made in the Legislative Assembly. During
the course of the Dehates various amendments were withdrawn
on the promise that instructions would be issued to the officers
of the Department. Assurances were also given at other times.

The following is a list of such exccutive promises. The
references are to the pages of the official records of the decbate.

(1) Centralised staff (p. 3578-80). It is apparently intended
to have some staff at Delhi to examine penalty cases and to
secure some sort of uniformity. Certain special and difficult
classes of assessiient may be carried out centrally but individual
cases would not be sclected. Whether the central staff would
tour was not mentioned.

(2) Salaries (p. 3584). Mr. Chambers said that if salary is
never paid, tax is not chargeable ‘“‘because it is already accepted
law that income which is payable but becomnes not ultimately
paid, in any circumstances whatsocver, is not incoine and cannot
be assessed.”’” ‘This will comfort assessecs whose salary is not too
certain but March salary if due in March may be taxed in June
and the troublesome guestion of a refund may arise.

(3) Advances of salary (p. 3588). A member asked for an
assurance that if an cmployee takes a loan he will not be charged
at once on it but will be charged gradually as if it was his
salary. Sir James Grigg had no hesitation in giving that
assurance which certainly scems contrary to section 7.

(4) Salaries mot paid (p. 3595). Sir James Grigg assured
the house that no tax would be collected on salaries not paid.
Whether this means that no assessment will be made or that
the assessment will be made and the collection allowed to stand
over is not clear. Probably the latter.

(5) Double Taxation (3596). Mr. Chambers said : ‘It is not
possible or legal to charge the same asscssec twice in respect
of the same income. Any attempt to do that and any section
which purports to do that is, I think, outside the general
charging section of the Act”.

A valuable admission if Income-tax officers will live up to
it but under the old Act there was one circular of a Commissioner
which compelled double taxation in certain cases.

(6) Occupier’s taxes (p. 3612). Sir James Grigg promised a
circular to make it abundantly clear that occupier’s taxes are
deducted in arriving at annual value.
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(7) Depreciation rates (p. 3663). Sir James Grigg promised
that the new rates would be fixed after consultation with the
intcrests concerned.

(8) Welfare Expenditure (p. 3666). Sir James Grigg stated
that any general welfare expenditure is clearly allowed and pro-
mised to make this certain by repeating the instructions. The
particular expenditure under discussion was money paid to a
local hospital for attending employees by an employer who could
not afford his own hospital. The Finance Member was quite
wrong about it being allowed already in all cases.

(9) Welfare expenditure (p. 3667). The question under dis-
cussion was the provision of help for dependents. Sir James
Grigg promiscd to see that the present practice was liberalised.

(10) Salaries paid outside British India (p. 3687). If paid
for work donc outside British India are not chargeable under
the head salaries. Mr. Chambers agrees. Consequently, of
course, no deduction can be made under section 18 (2B). The
admission is needed because already a Bombay Income-tax
officer is circularising assessecs in a misleading sense.

(11) Trust Capital (p. 3838). A member asked if on a trust
coming to an end and the capital reverting to the settlor it
would be treated as income. Sir James Grigg ‘‘thought he
could give a pretty good assurance’” that it would not.

(12) Andited Accounts (p. 3871). Sir James Grigg gave an
‘“‘absolutely categorical assurance that account books of foreign
business will not be called for if regular and properly audited
accounts are furnished each year and the Iuconie-tax officer has
no reason to believe that the audited accounts are incorrect’’.

This is perhaps the most valuable of all the assurances in
the debate and assessces should mote it carefully.

(13) Time for payment (p. 4049). Sir James Grigg admitted
that some officers asked for unrcasonably rapid payment and
quoted a circular of the Board to the cffect that the time should
not be less than 14 days.

All one can say is that remarkably little notice is taken
of this circular.

(14) Agents and collection of tax (p. 4054). 'T'he question

arose as to an appeal being allowed against an order appointing
a man agent under section 43. Mr. Chambers promised that
the point could be taken up in an appeal against an assessment
and Sir James Grigg had not the slightest hesitation in giving
an assurance that it was not the intention of Government to try
to collect the tax until the question of the proper appointment
of an agent had been settled on appeal.
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This is something but the fact remains that the less quali-
fied a man is to be appointed agent, the less qualified is he to
make a successful appeal on the question of the assessment and
that no appeal reappointment is provided for.

(15) Reopening of assessments under section 34 (p. 4060).
This must be done only on definite information. Sir James
Grigg said : ‘““Therc is every intention in proceeding under this
section of informing the tax-payer of the grounds on which we
are proceeding’’.

(16) Reasonable instalments for payment on a section 34
assessment (p. 4062). Sir James Grigg said: ‘“There is every
intention, even in the case of a discovered and condemned crimi-
nal, shall we say, that he shall be allowed reasonable time to
atone for his offences and I can even conceive of cases where
it will be difficult for a man who lLas to pay a very large sum
even to pay up in 12 months. I think the Honourable Member
must leave it to administrative instructions to see that reason-
able instalinents are allowed in case of discovery under section
34.)’

(17) Harassment by Income-tax officers (p. 4069). Sir
James Grigg promised to do all he could to see that officers
administered the law strictly and justly and not harshly or capri-
ciously and that ‘‘if lLarshness is established against them they
will be dealt with suitably and harshly”’.

A bad time coming for some up-country officers.

(18) Income of an Agent (p. 4071). Sir James Grigg assured
a member that the income ot an agent could not be taxed
together with that of a principal.

(19) Insurance Surrender Values, Commuled Pensions, etc.
(p. 4226). The exemption of these has been omitted. Mr.
Sheehy assured the house that this had been done because the
excmption was unnccessary, the receipts not being income.

(20) Charities (p. 4227). Sir James Grigg said therc was
no intention of taxing charities merely because they were
devoted to one class of persons.

(21) Income from a country with exchange restriclions
(p- 4240).

Sir James Grigg gave the assurance that instructions will
be issued to sce that there is no harshness caused by remittance
of a large amount of profits when the restriction comes to an
end. If during the period of non-remittance, there are losses
caused by exchange depreciation they will he allowed as they
accrue against the profits of the year.
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This promise was made in connection with income arising
in a foreign country which does not permit of the profits being
brought to British India. Those profits, if taxable on the
accrual basis will be so taxed but the tax will not be demanded
until the profits can be brought to India. ‘That is provided for
by the proviso to scction 45. What it does say is that the
remittance of a large amount at one time will not be allowed
to prejudice the asscssce. If the assessee is taxable on such
profits on an accrual basis, the promise is meaningless. If the
asscssec is assessed on a remittance basis, the promise secmns
impossible of fulfilment for it forces on the Income-tax Officer
the impossible task of determining what the assessee might
have remitted if there had becn no restrictions. Apart from that,
the promise is directly against the law. Any wise assessee in
such a case will remit the large sum to Singapore and bring it
here in driblets.

The last part of the promise secems quite meaningless.
Whether the accrual basis or the remittance basis holds, the
exchange ruling at the time of accrual or remittance must
settle the rupee value of the profits or remittances.

Council of State.

(22) Notices (p. 55). Mr. Chambers said that notices will
continue to be given to everyone kmown to be liable. ‘T‘hat
means that asscssces on the list can wait for the form. '

(23) Penalties (p. 56). Mr. Chambers said that if under-
assessment was due to nothing more than carelessness on the
part of the assessee and a case was re-opened a fair penalty
would be the interest lost to Govermment by the under-assess-
ment.

(24) Wife’s income (p. 110). Mr. Chambers said that when
a husband gave a wife pocket money weekly or monthly the
Income-tax officer would not be in a position to prove that on a
specific date there was a transfer by the husband and so would
be driven to the commonsense view that any incomc from the
wife’s savings must be treated as her income.

This may or may not be correct in law but is a very valuable
admission as to the burden of proof.

(25) Co-operative Societies (p. 114). Sir James Grigg
promised to look into the case of these assessecs. The excessive
amount of super-tax paid was the cause of complaint.
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ASSESSMENTS (SECTIONS 22, 23.)

A. Modes of assessment. There are three methods of
making an assessment.

(1) Acceptance of the figure shown in the return of income
[section 22 (1)].

This method is adopted only in the case of assessees with
a more or less unvarying annual income derived from salaries,
house property, and sources other than business or profession,
where the figure in the return can be verified from employers’
annual returns, certificates of deduction at source and municipal
registers.

(2) Assessment after rcceiving such evidence as the assessee
may produce, or that may be gathered from his books of
account or documents relative to the case, in support of the
figures in his return and after altering such figures where
necessary due to the different methods of computation adopted
by the assessec’s accountant and the Incomie-tax Department
or otherwise [section 23(3)].

These two methuds pre-suppose the making of a valid
teturn.

(3) Lxparte assessment, made to the best of the Income-
tax officer’s judgment.

All assessments are, under the provisions of section 34(2) to
be completed within 4 years of the end of the year in which
the income being assessed was first assessable. When, however,
an assessee has been guilty of concealment or misstatement of
income, this period extends to 8 yecars.

B. Production of evidence. Notices calling for evidence
are of three kinds—

(i) Asking for the attendance of the assessee and the produc-.
tion by him of any evidence, oral or otherwise, on which he
may rely in support of his return [section 23(2)].

(i7) Compelling the production of books of account and
documents specified in the notice. [Section 22 (g)].

(i#i) Special notices, used only in extreme cases in exercise
of the powers invested in an Income-tax officer by section 37
of the Act, which authorises him to—

(a) enforce the attendance of the assessee or any other
person and examine him on oath or affirmation ;
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(b) compel the production of documents ;
(c) issue commissions for the examination of witnesses.

A notice under (i) can only be issued after a valid return
of income has been made. The asscssee need not attend in
person but may be represented by a lawyer, auditor or Income-
tax consultant, or by an employee or relative compctent to
answer questions, and whose statements will be binding on
the assessee.

Returns and other statutory forms, including the verifica-
tion clauses, must be signed by the assessee in person, or by
some person duly authorised to represent the assessee legally
and in such a forin as will bind his principal.

A notice under (#4) above can be issued—

(a) where a special notice calling for a return of income
has becen issued and the time given for compliance
has expired, whelher the relurm has been filed or
not.

(b) where a general notice calling for a return has been
issued, and the relurn has been duly filed.

As such, it would appear that a general notice, if not
complied with, has to be followed by a special notice and the
full period of 30 days for submission of the fresh return allowed,
before the Income-Tax officer can call for books and documents
relative to the year in question.

The Income-Tax officer cannot of course make an ex parte
assessment if the general notice has not been complied with.

The Act gives authority for the summoning of books and
documents for a period of 3 years ‘‘prior to the previous year’’.
As assessments arc invariably inade on the books and docu-
ments of the previous year, to this authority of the Income-tax
Officer must be added accounts of the previous year itself and
those of the current year under compilation—5 years in all.

Section 34 (re-opening of asscssment) permits in certain
cases re-opening of assessments after eight years which means
in short that the Income-tax officer is empowecred to call for
books, should nced arise, for 13 years! So preserve your old
records with carc and be prepared at any time to answer
(uestions on mattcrs long relegated to oblivion.

Assessmients of 37/38 cannot be reopened. Those of 38/39
can be rcopened until 31/3/40. Later assessments can be
reopencd within 4 or 8 years.

C. Ex Parte Assessments. This is a penalty assessment
and is made in cases where a return is not filed within the
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time allowed, or where evidence, accounts and documents called
for by the Income-tax officer are withheld or not produced,
either in whole or in part, on the day fixed [section 23(4)].

Such an assessment, which is invariably in excess of the
assessee’s actual income, and is more or less intended as a
severe lesson to prevent the offence being repeated, can also be
made if the return filed is incomplete, though an executive
assurance has heen given to the effect that capital will not be
made of a mistake or oversight due to inadvertence.

Up to 31/3/39 no appeal was allowed to the Assistant
Commissioner against these assessments, but this has since
been remedied. Further details of appcals possible under
such circumstances will be found under the chapter ““Appeals™.

Firms registered under the Income-tax Act particularly
stand to suffer by an assessment under this section, as the
Income-tax officer has the option of refusing registration or
cancelling it where already allowed.

The only clause in their favour is that the Income-tax
officer has first to give a notice of 14 days to the firm before
the registration can be cancelled.

For details of special procedure adopted in  assessing
registered and unregictered firms, see under ‘“Registered Firms’’.

Emergency Assessment Provisions. So far, we have
studied the normal course of assessment hut it is obvious that
strict adherence to the procedure laid down is attendant with
considerable risk to the Revenue in cases where there is a
possibility of an assessment never heing finished, and payment
of tax totally avoided. .

In an attempt to avoid such escapcment, certain emergency
provisions have been made in the Act. The first (section 24A)
covers theatrical and other touring companies and applics also
to thosc about to retire fromn the country for good, leaving no
asscts behind from which the tax could be recovered.

The second provision applies to certain classes of shipping,
and the third to businesses about to close down.

(i) Touring companies and those about {o relirc.—Where
the Income-tax officer has reason to helieve that such an assessee
is about to leave the country for good before the end of the
current financial year, or very shortly after, he may serve a
notice on him asking for a return of income within 7 days {from
the date of the receipt of uotice. The period for which the
return of income is to be filed in such cases is normally that
between the end of the last previous year and the expected date
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of departure. Where, however, it is found that his income of
the ‘‘previous year’’, or of prior years which the Income-tax
Officer is competent to assess al the time (see Re-opening of
Assessments), was assessable, but for some reason was not
actually assessed, he may serve notices on him for such years
also, giving the same seven days for compliance.

The usual notices calling for production of evidence (see
para. B), and fixing a very early date if necessary, are then
issued and separatc assessments made for each year, at the rate
applicable to each particular year.

If no proper accounts are available to enable the Income-tax
officer to estimate the income of the current year up to the
date of departure, the income for such period is estimated and
tax levied accordingly. Failure to comply with notice calling
for a return or to produce evidence will of course result in
an ex parte assessment.

The Act is silent as to what procedurc is to be adopted
for recovery of tax if the assessee is without funds or assets
in the country. Any cxcess tax paid can, however, be recovered
on a refund application being made within the time allowed
(sce Refunds).

It is clear that the foregoing procedure is on similar lines
to those of a normal assessment, with the exception of the
shorter time given for compliance with a notice calling for a
returnn and the power given to the Income-tax officer to assess
the income of the current year.

It should be noted that the onus of discovering such
assessees and of putting the emergency machinery in motion
is with the Incomne-tax officer and no provision exists in the
Act to compel those about to leave the country to notify the
Incomie-tax Authorities of their intention to do so.

The full period of seven days must be given for filing a
return and in the event of the assessee leaving before a week
of the receipt of the notice, and leaving no assets, this section is
of no avail to the Revenue.

(ii) Cerlain classes of shipping.—Sections 44A—C provide
for the assessment and collection of tax in such cases, unless
the Income-tax officer is satisfied that there is an agent or
principal in British India from whom the tax can be collected
in the normal manner, and is mainly intended to rope in non-
resident owners of such vessels, from whom the tax would
otherwise be irrecoverable.

The procedure in this case is rather unusual inasmuch as
a return of income has to be made by the master of the vessel,
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without the issue of a general or special notice from the Income-
tax officer.

.The return is also of an unusual nature and consists not
of income, but of details of the full amount paid or payable
to the master’s principal or agent, on account of passenger fares
and freight on live stock and goods shipped at the port where
the vessel is then lying, from the date of its arrival.

On receiving the return the Income-tax officer calls for
any evidence he may require and estimates the income at 5%
of the figure returned. The tax is then levied on this percen-
tage at the maximum rate at the time, and the vessel is not
allowed to leave the port until the Collector of Customs is
satisfied that the tax has been paid.

Any excess subsequently found to have been paid can be
claimed by way of refund in the normal course (sec Refunds)
and in the case of under-asessment the tax can presumably
be recovered on subsequent visits of the vessel to British India
or from any assets of the non-resident principal or agent
that subsequently come into British India (see ‘““Nom-
Residents”.)

Such cases will, however, only arise if the principal or
agent exercises his uption of being assessed in the normal
manner in the subsequent yecar but where the exercise of this
option is likely to work to his disadvantage he will probably
keep silent, unless any excess tax payable is compensated for
by corresponding advantages in the assessment of his other
income.

(iii) Businesses about to close down:—See ‘‘Discontinuance’’
infra.
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Assessment of an association of persons. There
has been a great deal of confusion about the assessment of an
association of individuals during the last few years. In Bengal
it was held that two or three persons owning a house and
deriving rent must be assessed as an association on the total
rent. In Bombay it was leld that each man must be assessed
on his share, with the result that assessees in Bombay who
are part-owners of housc property in Bengal got assessed twice
over. A recent decision in Bombay clarified the position
somewhat. It was held that if two or more people were left
property, they did not form an association thereby but as
soon as they decided to carry on jointly with the administration
of the property, they became an association of individuals.

An association of individuals can be members of a club
which is not a company, joint owners of house property, joint
owners of other property such as a race horse, or members of
a firm,

As members of a club they are taxed jointly on such
income as is taxable in the hands of a club. ’They are not
taxed again individually on that income but, strictly speaking,
their share of the taxable income of the club should be included
in their total income for the purpose of fixing the rate. I have
never heard of this being done but the fact ‘that the legal
liability is there is sufficiently disturbing to members of such
clubs.

An association of individuals may own house property
jointly. Ilitherto there has been uncertainty as to their
position. Section ¢(3) now lays down that if their shares are
definite and ascertainable the association shall not be taxed as
such but cach person shall be taxcd on his share.

An association may run a business, profession or vocation.
They form a firm, registered or unregistered, as they decide.

An association runs a race horse or something which can-
not be called a business, profession or vocation. They will
be taxed as an association. ‘T'heir share will not be taxable in
their own hands but will be included in their total income for

fixing their individual rates.
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BAD AND DOUBTFUL DEBTS

Hitherto there was no specific provision for these in the
Act, bad debts being allowed on the understanding that their
non-consideration would not permit of an exact computation of
an assessee’s income.

A new section, however, has been introduced [section ro
(2) (xi)] giving legal sanction to their deduction. The provi-
sions of the scction arc self-explanatory. If the assessee’s
accounting system is cash no bad debts can possibly arise, nor
as such can they be claimed as a deduction. Where the system
of accounting is mercantile, they are allowable.

Irrecoverable loans are on a different footing. Whether
the cash or mercantile system is followed, it is possible that
a banker or money-lender may never recover the whole or any
portion of any principal advanced to a client. Such irrecover-
able loans are accordingly treated on the same basis as bad debts,
regardless of the accounting system adopted.

The question as *» who should be the deciding authority
on matters of such ailowances has been the subject of much
discussion and was hotly debated in the Assembly. It follows,
however, that if the final decision rested with thc assessee, a
surfeit of sums is likely to be written off in a ycar where there
arc excessive profits, the same amounts being written back in
lean years—particularly when the writing off of a debt in books
of account does tot opcrate to remit the outstanding,- unless a
compromise has been effected between creditor and debtor.

It remains then that the Income-tax officer is the final judge
as to whether a debt shown as bad is really so, and as to whether
it became really bad in the previous year. ‘The question is
one of fact to be decided by a competent tribunal—in this case
the Income-tax Officer or the Assistant Commissioner on appeal.

The onus of proof is on the assessec, and the following
notes will be of guidance. (See I. T'. Manual). -

(a) The amount must be written off in the accounts.

(b) It must be actually “‘bad’’.

(c) It must have become ‘had’’ in the previous year.

A loan that is legally irrecoverable, even though there is a
possibility of realisation from a conscientious or ignorant creditor
is ‘‘bad’’.
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It is possible for a debt to become bad in less than the
statutory period if the debtor dies and leaves no heirs or assets,
or leaves the country. Similarly insolvency will operate to
make a debt bad.

The instances that can be cited are legion but we re-
iterate that the facts should be studied in each case and that
the debt must be pruved to have become bad in the previous

year.
Where a business has closed down, bad debts peculiar to
it cannot be set off against income from other businesses in
subsequent years.
It follows also that any recoveries against a debt once
allowed as bad are trcated as income and taxed accordingly.
Doubtful debts. Thesc are now allowable and are discussed
under the head ‘‘Business’.



BUSINESS (SEC. 10)

Business, profession and vocation are all now under the
same head so that the differences become of very little
importance.

The allowable deductions are now stereotyped and com-
ments are offered only on the changes cffected.

Trade, profession, or similar associations performing specific
services for remuneration definitely related to those services
are now taxable on those profits. This mecans literally that
the profit from the sale of a chota peg or a game of bhilliards
is taxable but it is not intended, for the present, to tax social
clubs. Income from outside sources is taxable.

Insurance Companies must look to the Schedule.
Allowances.

A. Rent.

Rent of the premises used is allowed, on the basis of value
of the portion used for business, profession or vocation.
Hitherto the proportion was worked out on an area basis. It
is now to be worked out on a value basis.

B. Repairs.
Actual cost is allowed.

C. Interest.

This is allowed if taken for the purpose of the business,
etc., but interest paid outside British India is not allowed unless
tax at the maximum rate has been deducted at source or unless
there is an ‘‘agent’’ for income-tax purposcs.

No interest of any <ort paid to a partner is admissible.

D. Insurance.

All ordinary insurances on the business are admissible !)ut
in the case of insurance against loss of profits an undertaking
is required that recoveries will be brought into taxable profits.

Workmen’s compensation insurance is allowable.

E. Petty replacements.

These should be allowed. The Income-tax Officer is usually
very sticky about this sort of thing and disallows the pettiest
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items as capital, with the result that depreciation claims have
to be altered or, as is more usual, depreciation is lost.

Assessees should be more insistent on their rights. Under
. the new Act, the Income-tax Officer is concerned positively
in the fate of each individual item of plant and it is to his
advantage to keep the number of items on the depreciation
list down.

Some assessces are allowed to charge even motor cars to
replacement. Others cannot buy a spade without having it
disallowed. A uniform and fairly liberal policy will cost the
revenue nothing and will save an enormous amount of trouble.

F. ‘Depreciation. See the special chapter.

The new Act covers specifically vehicles, books, scientific
apparatus and surgical equipment.

G. Bad and Doubtful Debts (Section 10 (2) (xi) ).

This allowance is now made statutory. An important
departure from normal practice is the inclusion of ‘‘doubtful
debts’’. 'The extended concession, however, is likely to occa-
sion much difficulty in practice. It is possible for a debt to
be partly doubtful and partly bad, a fact which is likely to
necesgitate such a debt being broken up for individual con-
sideration of the parts comprising it.

For example, a debt due from an insolvent who is capable
of meeting his liabilities to the extent of only four annas in the
rupee would be 25% good and 75% bad. Similarly where for
some reason, a debtor is unable to pay in full and a compromise
appears to be the only solution, a debt may be first doubtful
and then finally bad to the extent of the portion that is likely
to be written off. Numerous cases of this mixed nature could
be cited.

It is too early to comjecture the exact procedure that will
be adopted by the Department in allowing doubtful debts,
but possibly the Income-tax Officer’s dictum will, as usual,
prevail in deciding whether or not a debt is actually ‘‘doubtful”’
in the year of assessment. Cases must also arise in which the
“doubtful”’ portion is allowed in one year and the ‘‘bad”
portion two or three years later. Subsequent recoveries against
a debt once allowed as doubtful are taxable in the year of
receipt and any shortfall occasioned by an original over-estimate
is allowable as a further bad debt, so it appears that the income-
tax Officer and the assessee will both have to keep a record
of allowances and postponements under this section. Such
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allowances cannot exceed the amount actually written off in the
Assessee’s book.

Bad debts and irrecoverable loans are discussed under the
heading ‘‘Bad Debts’’ supra.

H. Other Expenditure.

Such expenditure is permissible provided it is incurred or
paid wholly and exclusively for the purpose of such business,
profession or vocation and is not of a capital or personal nature.

The old law said that the expenditure must be for the
purpose of earning profits. This is a radical change though
Income-tax Officers at first are likely to contest that state-
ment.

This is the sub-section which always leads to most difficul-
ties in interpretation. It is quite impossible for any book of this
sort to deal with this matter comprehensively, and we will
confine ourselves to two points.

(a) Payments out of profits.

There is a definite bar agaiust the allowance of any sum
paid on account of cess, rates or taxes levied on profits. Such
payments are clearly unconcerned with the earning of profits.

There are, however, many cases in which the payment,
though based on profils is nevertheless a payment necessary
to earn protfits. ‘The most recent example referred to elsewhere
and now provided for by the Act itself is the payment of a
share of managing agency commission to a second party in
return for somec benefit or other, usually finance. That is a
diversion of income or alternatively an expenditurc necessary
to earn profits. It all turns on the meaning of the word profits,
but the trend of case law is definitely in favour of the assessee
and the decision of the Income-tax Officer to treat such a pay-
ment as a payment out of profits should not be accepted without
careful consideration.

Very strongly in favour of this advice is the new
section 23A. Such a payment clearly lessens the power of a
Company to pay dividends. Under the old Act, that was a
relevant point. Under the new Act, it is not and unless the
Department liberalises its views considerably in this respect,
they are going to make section 23A completely unworkable.
That is a strong argument for saying that the Department’s
views must be morc liberal.

(b) The power of the lncome-tax Officer to say whether
expenditure incurred is reasonable or not.
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In a well known and fairly recent Bengal case, the High
Court decided that the Income-tax Officer was empowered to
say that certain directors were getting too much pay. The
Income-tax Officer thought a lesser sum was reasonable and
allowed that. The High Court held that he had the power to
do so.

Whether the directors were in reality overpaid or not is
a matter of no moment. What is of more importance is thaf
the logical outcome of this theory is chaos. The Department
has been known to decide not only what people they have never
scen and know nothing of are worth in terms of salary but
also whether a telephone is necessary, whether interest paid
on loans is excessive, whether interest charged on loans is
adequate, whether too mwuch rent is paid for a premises and
whether a business needs to horrow money and whether stocks
are disproportionately high. Incredible though it may sound,
an Assistant Commissioner solemnly debated whether a concern
which was with difficulty and with considerable luck recovering
a loan by iustalments ought not to be charged tax on interest
which they did not charge but which, in his opinion, they might
have charged.

From this larger lunacy it is only a short step to deciding
whether a business nceds marble floors or lifts or clectric light
and disallowing the depreciation if it is considered not to do so.
The Department will soon, if it goes on these lines, have a
standard staff based perhaps on turnover. It will decide whether
typewriters are necessary, whether postage expenditure is
excessive and whether an assessee is paying too much royalty.

The Department, in fact, will teach everyone how to run
his business.

As always, however, there is something to be said on the
otherside. The Enquiry Committee Report commented on the
fact that non-taxable allowances—such as entertainment allow-
ance—were often disproportionate to the salary. The Report
suggested that it ought to be possible for the Income-tax Officer
to call for details of expenditure for such allowances. The
Assembly threw out the proposal. Nevertheless there is clearly
something in this grievance.

We venture to make a practical suggestion. It is open to
the Income-tax Officer to question whether a certain class of
expenditure is admissible at all. If it is admissible it is not
open to him to question the amount except in those few cases
where the recipient escapes taxation on the amount.

This rule we believe to be entirely sound and easily worked.
If an assessee cares to spend Rs. 1,000 a month on rent the
Income-tax Officer should not be free to say that a Rs. 100
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a month office is adequate. If an assessee cares to
spend Rs. 10,000 on Railway fares, it is not for the Income-tax
Officer to say Rs. 5,000 was adequate. If a director is given
Rs. 5,000 salary, he is liable on it and that is no business of
the Income-tax Officer. On the other hand, if he gets a motor
car allowance of Rs. 5,000 on which he is not taxable, the
Income-tax Officer should rightly go into the adequacy of the
allowance.

In that way lies a saner and more acceptable solution of
this difficult point.

S—ILT. 3 33



CASUAL GAINS & ISOLATED TRANSACTIONS

Under section 4 (3) (vif) such income is exempt but very
little notice has been taken of this exemption in India in the past
though there is a fair amount of casc law on the subject.
Begging profits are not exempted. Punting on the race course
is ; police rewards for information are casual ; fees for setting
examination papers in his own subject paid to a professor are
taxable ; a fee for referecing at a football match would be
taxable in the hands of a professional rcferee, but not in the
hands of 'a tea taster. Fees for giving evidence would be taxable
in the hands of an expert but not in the hands of a casual
onlooker. A secretary of a company negotiated the sale of
part of the business and got a fee. It was taxable. Proceeds
of a benefit match for a cricketer were held not to be taxable
but those to a footballer were, a benefit having been provided
for in the terms of his engagcment. Gratuities paid by the
head of a company to the employces after the company had
gone into liquidation were held to be non-taxable.

Such are a few of the many rulings and it is clear that no
general ruling can be given. Everything depends on the
circumstances. The object of this note, however, is to draw
the matter to the attention of assessces. Asscssees are apt to
include all items in their profits regardless of their nature
while the Income-tax officer is always ready to disallow claimns
of the same nature.

Interest on money loaned to friends, perhaps any interest
on money loaned when lending money is not the business of
the assessec, arbitration fees, fees for casual journalistic
efforts, isolated gains in selling land or property. Such items
may not be taxable and should be considered with care.
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CHANGE OF LAW

New Act whether retrospective. Does the old Act or the
amended Act apply to orders passed after 1/4/39 in the case of
assessments for 1938/39 or earlier years? The point is far from
clear. ‘There are 4 or 5 High Court judgments which have a
bearing but they are none of them conclusive. They prove that
for income earned in 1938/39, but assessed in 193g9/40 the new
Act applies. That would seem to go without saying. The
principles of these decisions would seem to indicate that Income-
Tax officers must be guided by the law as it exists at the time of
passing the order irrespective of when the income was earned and
irrespective of when it ought to have been assessed but they
do not state that explicitly.

The Department is working on the assumption that to
1938/39 and earlier assessments the old law applies. That is a
very doubtful point and it is certain to go to Court before long.
The main, and perhaps the only argument in favour of it is the
equity argument. It is clearly inequitable that one assessee
should be assessed on one basis while another should be assessed
on a different basis beoause his assessment was delayed.

On the other side are the following arguments.—

1. In the Amendment Act XII of 1933, the specific date
of application was made clear.

In Act XVIII of 1933 there was no such specific date and
the Act came into force at once.

2. If it is clear, ipso facto, that the amendments can apply

only to 1939/40 and later assessments, why is it necessary to
make the point clear in various special sections?

3. Is it possible that the Income-tax Officers should be
administering two laws?

If part of a section has been omitted can it really continue
in existence for the older assessments?

4. Case law changes come into effect at once, but that is
a weak argument. Case law is normally a change in interpre-
tation only.

5. It is particularly difficult to say that section 34 as
amended has no reference to old assessments. If so, why not
the other sections?

35



PRACTICAL GUIDE TO INCOME TAX LAW

The matter is highly technical but assessees whose 1938/39
or earlicr assessments have not been completed should bear the
point in mind. It may pay them to take it up.

The matter becomes still more difficult when a 1938/39
assessment is reopened under section 34 or when an application
for registration is made after 1/4/39. Is it really possible to
say that the new law does not apply?

Altogether a most doubtful point. The official view will be
that the new law applies on matters of procedure, the old law
in fixing the quantum.
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CHANGE OF CONSTITUTION & SUCCESSION
(SECTIONS 25A & 26)

The general principle of the nmew Act is that assessees
should pay on the profits they have actually made.

Hindu Undivided Families partitioned. If at the time
of assessinent the Income-tax officer finds that a family has
been divided he is to record an order to that effect. It should
be noted that the old proviso that he should be satisfied that
the property has been physically partitioned, has gone. If for
the whole of the previous year the Hindu undivided family
was in existence, the Imcome-tax officer calculates the income
of .the Hindu undivided family and the tax payable on it and
each member is liable for his particular share as indicated by
the partition deed and in addition they are all jointly and
severally iiable for the whole tax.

An assessee’s share of the Hindu undivided family income
is not added to any other income for getting a higher total
income. It is kept entirely separate. If the partition has taken
place during the previous year, say after 6 months, then the
Income-tax officer has to work out the tax liability of the
Hindu undivided family for 6 months and divide the tax
liability (not, note carefully, the assessable income) among
the members according to their share in the partition deed
and then he has to work out the liability for the last 6 months
and tax the assessee as an association of persons (e.g. in
the ownership of a race-horse) ; or as a firm, registered or
unregistered in the case of a business, profession or vocation ;
or as individuals if their assets are separated or on their specified
share in income from house property if they are an association
of persons owning house property.

Hindu Undivided Families converted into a partner-
ship. When a Hindu undivided family carrying on a business,
profession or vocation turns itself into a firm, the above noted
procedure holds. The Hindu undivided family is assessed as
such up to the date of partition and the tax is divided amongst
the members. The succecding firm pays on its sharc of the
profits as a registered or unregistered firm as the casc may
be.

Change in Constitution of a Firm. This applies to
changes in the personnel of the partners. Speaking broadly,
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if on any change one or more of the old partners remain, it
is a change in constitution. The profits of the previous year
are allocated to the partners who were entitled to receive
them. If one of the old partners cannot pay, the tax can be
recovered from the firm as newly constituted.

Succession. Here again, the profit which the predecessor
was entitled to is taxable in his hands and the successor pays
on the profits he was entitled to.

In this case the successor can, if his predecessor cannot
be found, be assessed for the part of the year up to the date of
“succession and for the year previous to that or if his predecessor
cannot pay for those periods the successor has to pay.

But if the predecessor has not been assessed for earlier
periods or having been assessed has not paid, the successor has
to liability.

For instance, if the accounts are made up by the year
ending 31st March and the succession takes place on Ist
October 1940, for the year 1041/42 the predecessor will be
taxed for 6 months and the successor for 6 months and the
successor is liable to be assessed or to pay any tax imposed
for the year 1940/41 based on profits for year ending 31/3/40.

The successor can recover from the predecessor any tax
he has paid on his behalf.

The principle is clear cnough but some difficult cases will

arise.
' Suppose on 1st October 1939 A is succeeded by B and on
31st October 1940 B is succeeded by C. The asscssment for
1041/42 on 12 months ending 31/3/41 is half on B and half
on C and the assessment of 1940/41 is half on B and half
on A, and C has succeeded B and is liable for him but is C
liable for A’s share of 1940/41 assessment if B who is really
liable cannot be found?
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CHARITIES [SEC. 4 (3)]

The most important change here is the alteration in the
definition of charitable purpose. It now excludes that part of
the income of a private religious trust which does not enure for
the benefit of the public (section 4(3) at end). This seems to
have caused a good deal of anxiety but it was made clear in
the Assembly by the Finance Member that it was not intended
to refuse exemption to charities set up for one community or
class. All that is intended is to exclude from the exemption
purely private charities.

What is exempted is—

1. Income from property under trust or other legal obliga-
tion wholly for religious or charitable purposes or such part
of the income as is applied or set apart for such purposes.

2. Income from business carried on on behalf of a
religious or charitable institution where the income is applied
solely to purposes of the institution, and the business is onc of
the primary purposes of the institution or the work is carried
on by beneficiaries.

3. Any income of a religious or charitable institution
from voluntary contributions and applicable solely to religious
and charitable purposes.
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CLUBS [SEC. 10 (6)]

This section makes taxable income of a ““trade, professional
or similar association’’ performing specific services for remunera-
tion definitely related to those services.

That covers charges for billiard tables or the purchase
price of drinks.

Whether an ordinary Social Club is covered by the term
‘‘professional or similar association’’ is a matter of some doubt
but at the moment there is no intention of attacking social
clubs.

Such clubs, however, pay on the annual value of their
house property if they own their club building. The validity
of this has not been challenged but was exceedingly doubtful
since the procceds of letting of furnished rooms is certainly
income from Dbusiness. However, most officers worked on the
actual proceeds which is much more favourable to clubs than
the municipal assessment. Under the new section y,
clubs are certainly liable on their house property as their
business is not assessable.

The assessment of sweepstake profits is becoming general
and here too all depends on the conditions under which the
sweepstake is run. Sale of tickets to outsiders must attract
the attention of the taxing authorities.

Any profits from outside sources, e.g., profits ca a race
meeting to which the public are admitted, green fces on golf
courses charged to non-members or profits from public enter-
tainments all attract tax.

Strictly speaking each member of a club should have added
to his total income his share of the assessable profits but this
is, quite rightly, never attempted. This does not, of course,
apply to members of clubs limited either by share or by
guarantee. '
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COLLECTION OF TAX

Power to collect tax. The Income-tax Officer is the
Departmental bill collector and is responsible for recovering all
demands, whether made as a result of his own order of assess-
ment or that of an Assistant Commissioner or the Commissioner
of Income-tax in appeal or review, or for a penalty imposed.

As not all assessees can or will pay on due date, he has
been given special powers to assist him in bringing in the
révenue. ‘These powers vary from the simple threat of a fine,
that usually hurries the nervous assessee to his bankers or to
the nearest money-lender—to drastic machinery, drivem with
the full support of the powers that be, against the obstinate one
who just will not pay.

Bad debts are almost unknown to the Department—an
ominous statement and one not without significance for the
assessce who has squandered his previous year’s substance and
made no provision for the day fixed by the Income-tax Officer.

Notice of Demand. Section 29 enjoins that the Income-
tax Officer should issue a demand notice to the assessee for any
sum found payable bv way of tax or penalty under the Act.
This notice is in the form of a summary showing how the tax
has been computed and what allowances, etc., have been granted.
On the reverse of the form, the attention of the assessee is
drawn to the fact of there being an Assistant Commissioner to
whom an appeal may be addressed within 30 days if the
assessec is ‘‘dissatisfied’”’ with the figure demanded.

Time limit for payment of demands. There is unfor-
tunately mo statutory provision in the Act, laying down the
minimum period to be allowed for payment. During the
discussion of the Amendment Act, it was sought by certain
members of the Assembly to bring in some such provision, but
the proposed amendment was withdrawn on an assurance given
by the Finance Member to the effect that Income-tax officers
had been instructed to allow a minimum of 14 days for pay-
ment, except in cases involving a risk to the Revenue.

Assessces are generally harrassed towards the end of the
financial yecar, when the Income-tax Officer is anxious to
make his collections before the 31st March. As such, this
assurance by the Finance Member is in a measure, comforting.

Section 45 (1) states that a demand must be paid on the
date given by the Income-tax Officer, but that where no date
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is specified, the tax should be credited ‘‘on or before the first
day of the 2nd month following the date of service of the
demand or order.”

Where an appeal is lodged, the Income-tax Officer is
authorised to withhold demand for payment until the appeal
is disposed of. This is, however, seldom done in practice,
but as a result of a recommendation by the Enquiry Committee
to the effect that this power should be more widely exercised
(Report, page 52), it is possible that future applications for
stay of tax by appellants will be more sympathetically
considered. Section 66 (7) provides that a reference to the
High Court does not stay the collection of tax. '

Representations made to the Fnquiry Committee for pay-
ment by instalments proved unsuccessful but an assurance has
been given to the Assembly by the Finance Member to the
effect that the question will be favourably considered in cases
where a heavy demand, extending possibly over a period of
years is made under section 34. A similar assurance was given
to cover cases where, as a result of exchange restrictions,
several demands are held up and become payable at one time.
(Assembly Decbates, page 4240).

In all fairness to the Department, however, it should be
mentioned here that most officers are very lenient in cases
where genuine hardship exists, provided there¢ is no
accompanying risk to the Revenue.

As a result of the cxchange restrictions that exist in
Germany and other countries to-day, a mnew proviso to
section 45 permits of an assessee who has been aassessed on
his foreign income in such countries, as not being in default
until such time as the restriction is wholly or partly removed.
This concession applies, however, only to that portion of the
tax due from him as is in respect of that amount of his foreign
income which cannot, duc to the restriction, be brought into
British India. The words ‘“‘brought into British India’ have
been made the subject of a special explanation, and
the following extract from Mr. Chambers’ speéch will throw
some light on the matter. (Assembly Debates, page 4239) :—

Mr. S. P. Chambers : ‘“The object of the Explanation is to deem
to be remittances to British India what we call in the United Kingdom
constructive remittances; that is to say, if instead of bringing the
money into British India and spending it here, T spent it on a holiday
in the country where I made the profits or somewhere else abroad, I
used that money and I cannot bring it again into this country. And
we say in that case that we must deem that to have been brought into

this country for the purposes of this section. Clearly, in such a case
the existence of any restriction on bringing the momney into British
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India is completely ineffective if I use that money for any expenditure
which I actually incur or if I bring the money into British India in
forms other than money itself. If I buy securities and bring them here,
I am bringing profits or incomne into British India in some other form.
I do not know whether any further explanation is required.”

A further concession provided executively by the Finance
Member in the Assembly (Assembly Debates, page 4240) is
to the effect that, if during the period of non-remittance, there
are losses incurred by exchange depreciation, these losses will
be allowed in the year as they accrue against the profits of the

year.

Collection. A. Fines..—Non-payment of tax on or beforc
the duc date, leaves the assessee open to the imposition of a
penalty as great as the amount of tax duc from him. In
short, he may be called on to pay fwice the tax demanded.
In practice, however, and assisted by the special wording of
Section 46 (1-A), the Income-tax Officer levies a small penalty
at frst, and increases the figure gradually where the default
continues, until in the case of the seasoned defaulter, the
maximum is reached. The maximum penalty is limited to
twice the outstanding arrears.

B. Attachments, Distress Procecdings.—Section 46 (2)
provides for cases ir which no whole time staff is employed
by the Income-tax Departinent for the collection of arrears.
In such cases, the Income-tax Officer may enlist the aid of
the Collector of the District in rccovering the demand. The
Collector, on receipt of a certificate from the Income-tax Officer
specifying the amount due, will then proceed to recover the
tax as if it were an arrear of land revenue. It has been held,
however, that these powers do not make ‘‘arrears of tax’
synonymous with ‘‘arrears of revenue’’, and where a mortgaged
property is sold as a result of an Income-tax dcfault of one of
the co-sharers, the tax could be recovered only from the
defaulter’s share and not from those of the others.

The proviso to this sub-section also gives the Collector
the power to attach and sell a debt due to a defaulter. In
practice the Certificate Method of recovery is followed without
a suit being filed. All that is necessary is for the Commissioner
of Income-tax to initiate proceedings within one year of the
end of the financial year in which the demand is made. The
proccedings need not necessarily be terminated within that
period.

Sections 46 (3) and 46 (4) apply to arrcars where a special
Income-tax staff for recovery of arrears is employed. The
Commissioner of Income-tax is authorised to confer on such
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a staff any of the powers in force in his Province at the time
for recovering a municipal tax or local rate. The section is
clear on the point that without the Commissioner’s sanction,
any action taken by the Income-tax Officer is ultra vires.

Section 46 (6) states that where the recovery of tax has
been entrusted to a Provincial Government, under Section 124
(1) of the Government of India Act, the Provincial Govern-
ment may direct that in respect of that particular area, the
tax may be recovered along with and in addition to, any
municipal tax or local rate, and after the same method.

Attachment of Salary. Where the defaulter is a salaried
person, the Income-tax Officer may order his employer to
deduct the tax from his salary and credit it after the manner
of tax deducted at source, or any other method. [Sec-
tion 46 (5)].

Company Winding Up. Secction 230 of the Indian
Companies Act reads as follows : —-

“(r) In a winding up there shall be paid in priority to all
other debts—

(a) all revenue, taxes, cesses and rates, whether payable
to the Crown or to a local authority, due from the Company
at the date hereinafter mentioned and having become due and
payable within the twelve months next before that date ;

(b).all wages or salary of any clerk or servant in respect
of service rendered to the Company within the two months
next before the said date, not exceeding one thousand rupees
for each clerk or servant ;

(c) all wages of any labourer or workman, not cxceeding
five hundred rupees for each, whether payable for time or
piece-work, in respect of services rendered to the Company
within the two months next before the said date ;

(d) compensation payable under the Workmen’s Compen-
sation Act, 1923, in respect of the death or disablement of any
officer or employce of the company ;

(e) all sums due to any employec from a provident fund,
a pension fund, a gratuity fund or any other fund for the
welfare of the employees maintained by the company ; and

(f) the expenses of any investigation held in pursuance of
clause (iv) of section 138 of this Act.

(2) The foregoing debts shall—

(a) rank equally among themselves and be paid .in full,
unless the assets are insufficient to meet them, in which case
they shall abate in equal proportion ; and
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(b) so far as the assets of the Company available for
payment of general creditors are insufficient to meet them,
have priority over the claims of holders of debentures under
any floating charge created by the Company, and be paid
aﬁcordingly out of any property comprised in or subject to that
charge.

(3) Subject to the retention of such sums as may be
necessary for the costs and expenses of the winding up, the
foregoing debts shall be discharged forthwith so far as the
assets are sufficient to meet them.

(4) In the event of a landlord or other person distraining
or having distrained on any goods or effects of the Company
within three months next beforc the date of a winding up
order, the debts to which priority is given by this section shall
be a first charge on the goods or effects so distrained on, or
the proceeds of the sale thereof :

Provided that in respect of any money paid under any
such charge the landlord or other person shall have the same
rights of priority as the person to whom the payment is made.

(5) The date hercinbefore in this section referred to is—

(2) in the case ui a Company ordered to be wound up
compulsorily which Pad not previously commenced to be
wound up voluntarily, the date of the winding up order ; and

(b) in any other case, the date of the commencement of
the winding up.”
Where a business is discontinued, however, or where

there has been a- succession, Scctions 25 and 26 wil apply.
(See ‘“Discontinuance, Business and Succession’, infra).

Time Limit. ’The period for payment of a demand in
cases where no date is specified on the demand challan is “‘on
or before the first day of the second month following the date
of the service of the notice or order’”’. A note on this and the
special provisions relative to assessces in countries where
exchange restrictions exist, is given above in this chapter.

The first proviso to Scction 42 (1) sets out that any
arrears of tax duc from a person not resident in British India
may be recovered in accordance with the provisions of the
Act from any asscts of the non-resident which are, or may at
any time come within British India.

In all other cases, proceedings for collection of arrears shall
be commenced within one year from the end of the financial year
in which the demand relative to the arrears was made.
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Penalties. Section 47 extends the scope of sections 45 & 46
and makes monetary penalties recoverable in the same manner as
arrears of tax. Presumably, arrears of such penalties are only

intended to be so collected.

Miscellaneous. Under section 62, a receipt is to be given
for all monies paid or recovered under the Act.

Section 36 lunits collections to the mnearest anna, by
disregarding fractions ot a demand below six pies and treating
those of six pies and over as one anna.

Section 65 indemmnifies any person deducting, retaining or
paying any tax under the provisions of this Act for the
deduction, retention or payment thercof.
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COMMERCIAL TRAVELLERS

These resemble visitors largely and seldom stay the 6
months necessary to make them residents but section 4A(a) (i)
may affect them.

A man becomes resident if during the four years preced-
ing he has been here for 365 days or more and is here for any
period otherwise than on an occasional or casual visit. Business
trips cannot be callgd occasional or casual.

‘T'he man who returns and continues to visit the Indian
branches, therefore, continues to be a resident (and incidentally
ordinarily resident too) for 4 years at least.

If commercial travellers depend for their living on a
percentage of sales, it has been held that selling to dealers in
British India on behalf of manufacturers in the U. K. is a
business the profits of which accrue partly in India and partly
in the U. K. How much in each country is a question of fact
to be determined in each case but a rough and ready s50/50
argument is likely to succeed. ‘The taxability of that sort of
income is independent of the status (resident or non-resident)
of the assessee. It is taxable in any case.

Many travellers, however, are remunerated cither wholly
or in part by fixed sums, monthly or annual, paid by the
manufacturer.

That is not income from profession or vocation set up in
India. ‘T'he profession or vocation is set up in the U.-K. but
if a traveller is paid £30 a month and one of the conditions
is that he should spend 2 months a year in India, does that
income accrue or arise in India?

If it does, he pays on it whatever his status. If not, he
is treated in the same way as a visitor.

The correct answer seems clearly in the mnegative.

- See also ““Visitors”.
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COMMISSIONER, POWERS OF (SEC. 33)

The Commissioner has power to call for any records and
pass orders as he thinks fit, subject to the provisions of this
Act.

He mmust give an assessee a hearing before passing orders
prejudicial to him and in the case of a prejudicial order the
assessee can go to the High Court [Section 66 (2)].

L}

What is meant by a prejudicial order has for years been
settled. Any order putting an assessee in a worse position
than he was before the Commissioner passed orders was
considered prejudicial. Unfortunately a full bench decision
of the Madras High Court has ruled that a negative order
refusing to interfere or to do anything at all is a prcjudicial
order and permits a reference to the High Court. Presumably
an appeal will be made to the Privy Council against that ruling
and other provinces will not follow it unless they are compelled
to by their own High Courts.

The Commissioner will not interfere after one year from
the order complained about. That is not the law but an
executive instruction. If he refuses in Madras, presumably,
the authority of the High Court can be invoked but assessees
will agree that an application should be made reasonably within
one yecar.

Government has promised to set up a Tribunal within
2 years to hear appeals from the Assistant Commissioners on
law as well as on facts. This will be intermediate between the
Assistant Commissioners and the High Court. ‘Therc is talk
of there being no need of the discretionary powers of the Com-
missioner once that Tribunal is set up but no experienced
practitioner is likely to support that view. The Amendment
Act as framed, however, removes the powers of the Commis-
sioner. See under ‘‘Appellate Tribunal”.

In spite of all attempts to clarify the law and to make it
cover all cases, there will always be a residue of cases in which
the needs of justice are plain and yet which cannot be
rectified by an action of an Income-tax officer or an Assistant
Commissioner. Section 33 is the only section which permits
the play of common sense. Common sense has no real place in
an Income-tax Act. On the whole, assessees arc better off
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for that but it cannot be excluded entirely and its proper
repository is the hands of the Commissioner.

Quite apart from anything else, when his assistants have
committed an obvious mistake he can save the Department and
assessees a lot of trouble by putting matters right.

s—LT. 4 49



COMPANIES

The respective advantages of branches and Indian Com-
panies. United Kingdom companies often have to consider the
relative advantages of setting up a branch office in India or
starting a separate Indian company.

As far as the income-tax aspect goes, the following is the
position,

In the case of a scparate Indian company, section 42(z2)
has a vital bearing. It is inevitable that there should he an
enquiry into the price at which goods are supplied by the
present company. If those prices are low, no objection is
raised but if they are high, a very difficult series of enquiries
is set on foot,

If a branch of the parent company operates with its own
Indian accounts, the same difficulty about the price at which
supplies are entered crops up though in a less acute form since
the manufacturing cost is the cost which has to be obtained
and that is a figure less difficult to determine than a fair price
or a market price.

In the case of a branch maintaining no scparate Indian
profit and loss account, the assessment is made on a propor-
tionate basis. The world profits are deduced from the main
accounts worked out on an Indian basis and the Indian profits
are worked out on a proportionate basis. ‘That involves no
difficult calculations and {from the point of view of simplicity,
it is best to keep the Indian business a branch without separate
profit and loss accounts. The more important aspect of the
matter, however, is re. taxation.

An Indian company pays income-tax and super-tax on
its profits. The parent company is a shareholder and on the
dividends it rcceives pays U. K. tax, recovering the Indian
income-tax through the Double Income-Tax Relief procedure.
The Indian company super-tax is not recoverabilce.

With a branch office, it is the parent company itself which
is heing taxed and all tax paid in India is recoverable through
the Double Income-Tax Relicf procedure.

Further, in the case of a branch, any losses in India go
automatically to reduce the U. K. assessiment. With a separate
Indian company that is not so.

50



COMPANIES

Still further, it would appear that if a company controlled
abroad loses less in India than it does abroad, it must, for
that year at any rate, be classified as a resident company under
section 4A.

That being so, foreign losses will be added to Indian losses
for the carry forward. That, however, is a small point since
the Double Income Tax Relief arrangements make it immaterial
to a U. K. Company what the Indian tax is.

Again, an Indian company will be taxed on its profits in
the Indian States and has to get the relief due. A branch of
a U. K. company, not being resident, is not taxed on its
Indian State profits.

For all these reasons it is clear that as far as income-tax
goes it is better for a sterling concern to work in India through
a branch office than to establish a scparate Indian company.
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COMPANY OR FIRM

In the asscssments of 1939/40 and onwards, the exemption
of Rs. 50,000 from company super-tax has becen abolished and
the continued argument as to the respective merits of a
registered firm or a company for income-tax purposes has to
restart on a new basis. The following table gives the total tax
payable by an individual, a company and a rcgistered firm
with two to four partners:—

Individual Company Registered Firm of :
Profits Tax Tax 2 partners 3 partners 4 partners
Rs. Rs. Rs. Rs. Rs. Rs.
10,000 555 2,187 328 258 187
20,000 1,961 4,375 1,109 882 656
30,000 3,836 6,562 2,359 1,664 1,437
40,000 6,334 8,750 3,922 2,914 2,228
50,000 9,148 10,937 5,484 4,320 3,469
60,000 12,273 13,125 7,672 5,883 4,648
70,000 15,711 15,312 9,839 7,446 6,281
80,000 19,148 17,500 12,672 9,316 7,844
90,000 22,586 19,687 15,484 11,504 9,406
100,000 26,023 21,875 18,297 13,691 10,969

The posicon as regards companies, however, must he
carricd further because under section 23A a company must
declare its profits as divid®nds or if it does not the Income-tax
officer will deem them to he declared and will levy super-tax
accordingly.

On the assumption that all the profits are distributed with
the exceplion of what is required to pay the company super-tax,
the refunds obtainable in toto by 2, 3 or 4 cqual sharcholders
are approximated as follows. The net outgoing tax is also

shown.

Companices.

Recover- Recover- Recover-
Company able by 2 able by able by
Profit Tax share- Net 3 share- Net 4 share- Net
holders holders holders
Rs. Rs. Rs. Rs. Rs. Rs. Rs. Rs.
10,000 2,187 1,166 1,021 1,236 951 1,308 879

20,000 4,375 1,918 2,457 2,145 2230 2,33 2,039
30,000 6,562 2270 4,202 2,880 3,682 3,108 3,454
40,000 8,750 2,326 6,424 2958 5792 3836 4914
50,000 10,937 2,326 8,611 348 7,448 4,248 6,689
60,000 13,125 1,936 11,189 3480 9636 4,540 8,585
70,000 15,312 1,350 13,962 3,489 11,823 4,652 10,660
80,000 17,500 452 17,048 3,480 14,011 4,652 12,848
90,000 19,687 Pay720 20,407 2,904 16,783 4,652 15,035
100,000 21,875 , 1,802 23,767 2,316 19,550 4,652 17,223
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Company super-tax, in short, goes and is not recoverable
in the hands of the shareholders. That explains the difference
between, e.g., 4 equal partners in a registered firm and 4 equal
shareholders.

That does not necessarily dispose of the matter in favour
of the registered firm and against the company because a com-
pany has other advantages.

Until a company has accumulated reserves equal to its
capital and loans, it cannot be compelled to distribute inore
than 60% of its profits. With a registered firm, all the profits
are liable to income-tax and super-tax in the hands of the
partners. With a company, the undistributed profits do not
attract personal super-tax unless section 23A is applied.

Consider a firm with profits of 1 lakh and three partners.
The partners pay Rs. 13,691/- tax altogether.

A company with the same profits pays Rs. 21,875/- but if
it distributes Rs. 60,000/- to Rs. 75,000/- gross dividends,
the sharcholders will not pay super-tax and will each get
Rs. 1,163/- refund or Rs. 3,489/-, making the net tax for the
company and the three shareholders Rs. 18,386/- against a
net tax of Rs. 19,559/- if all the profits are distributed.

If the profits are big, say Rs. 3,00,000/-, the position works
out as follows :

Registered firm, three partners. Tax om Rs. 1,00,000/-
each is Rs. 26,023/-. ‘Total tax Rs. 78,069/-. ‘Tax on com-
pany is Rs. 65,625/-. If 60% of profits are declared as
dividend, each shareholder will pay super-tax on Rs. 60,000/-
or Rs. 4,056/-, and get a refund of Rs. 1,163/- on income-tax,
making net Rs. 2,893/- payment or Rs. 8,679/- for the three.
Thus, with a company they will pay Rs. 74,304/- against
Rs. 78,069/- as a firm.

Another set of considerations must also be taken into
account,

When a company is forined, the shareholder-directors are
servants of the company. They can be paid a salary. If they
lend money to the company, the company can treat the interest
on that money as an cxpense whereas in the case of firms any
salaries paid to partners or interest is disallowed in the assess-
ment of the firm.

Tn the case referred to above of a company with a
profit of 1 lakh, neglecting any payments to directors or share-
holders, it is probable that assessment would be made on (say)
Rs. 64,000/- after allowing Rs. 12,000/- a year each for salary
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to three director shareholders. After paying super-tax of
Rs. 4,000/- on Rs. 64,000/- the company could distribute
Rs. 13,000/- each to the shareholders as dividends. The tax
on the company would be:

Super-tax ... Rs. 4,000/-
Income-tax ..., 10,000/-

Each director would be liable to tax on Rs. 25,000/-, i.e.,
Rs. 2,742/- but would get credit for the tax paid on Rs. 13,000/-,
i.e., Rs. 2,031/-. So each director would have to pay net
Rs. 711/-.

Thus, the total amount payable would be Rs. 14,000/- for
the company and Rs. 2,133/- for the directors, or Rs. 16,133/-
in all.”

In the case of a company, there is not the same amount of
argument as to the admissibility of expenses. The separation
of the entity of the company from that of the shareholders or
dircectors stops many of thesc arguments and there is still
perhaps something to he said in favour of a company in spite
of the heavy extra burden put upon them by the abolition
of the super-tax free limit. It all depends on the individual
case.
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COMPULSORY PAYMENT OF DIVIDENDS.

Non-distribution of 609 of profits as dividends. The
old law on this subject proved to be almost useless. The
Income-tax Officer, under that law, had to determine whether
profits and gains were being accumulated by a company un-
necessarily. Under the new law, the boot is on the other leg.
If a company does not distribute 60% of its assessable profits
as dividends, the Income-tax officer must assume that all the
profits have been distributed and notify those officers who tax
the shareholders unless he is satisfied that having regard to
previous losses or the smallness of the profits made, the pay-
ment of a dividend or of a larger dividend would be unreason-
able. Further, when the accumulation of past profits, exclud-
ing those profits which have been deemed to have been dis-
tributed hy an order of the Imcome-tax officer under this sec-
tion, excced the paid-up capital of the company together with
any loan capital which is the property of the sharcholders or
the actual cost of the fixed assets of the company, whichever
is greater, then the income-tax officer must take action unless
all the assessablc income of the company is distributed in the
form of dividends.

How this is going to be possible when the company has
to pay ils own super-tax of -/1/- in the rupee remains to be
scen.

Distribution of not less than 559, of profits. The
law also provides that if a company has distributed not less
than 559, it ‘shall get a warning from the Income-tax officer
and can within 3 months distribute another 5% so as to avoid
the Income-tax officer taking action under this section.

‘I'his law does not apply to those companies in which the
public is substantially interested, that is to say, a company in
which 25% of the shares are held by the public. Nor does this
law apply to subsidiatics of public companies (section 23A).

Failure to distribute 60% or 100% of profits as dividends.
The law now Dbecomes semi-automatic. Failure to  distri-
bute 60% or 100% as the case may be, of the assessable
income brings this section into action but it is very clear that
the section is going to causz great trouble in certain cases.
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The following points may be considered—

1. If a company gives away a large slice of its income
in charity it cannot distribute the dividends. If it is possible,
however, for the charity to be made a shareholder it can get
its money in the form of dividends and will then get a further
amount in the shape of a refund.

2. 'There are various companies in which amounts of ex-
penditure are disallowed. Omne well known case is the case of
a company in which there were three sharcholders and all three
shareholders drew salarics as directors. The Income-tax Depart-
ment refused to allow the full amount of salaries drawn and
part of the salaries were added back to the assessable income
of the company. In such cases, the company probably cannot
distribute 60% of its assessable income and certainly cannot
distribute 100%.

The result of this section will be to assume that the three
shareholders have got 20% or 33%, as the case may be, of the
assessable income of the company and of course it will be im-
possible to assume that they have received that part of the salary
which is added back although certainly tax had already been
deducted on that salary and credited to Government.

In such cases the calculation of the proper tax and the
proper refund will be of very considerable inconvenience to the
Department and to the assessee.

3~ Ty any case, it is not the assessable income which can
possibly have been distributed but only the assessable income
less the company’s super-tax. ‘This is a point which clearly
needs rectification.

4. Secction 23A (4) provides that when distributed profits
and gains are taxed in the hands of shareholders and such profits
and gains are distributed in any later year, the proportionate
share therein of any member of the company shall be excluded
in computing his total income in that later year. Is, however,
a sharcholder to get credit in that later year for tax deducted
on these dividends?

5. Tt may very well happen that a company has made
good profits and yet has not got the wherewithal to declare a
dividend, particularly if its accounts are kept on the mercantile
system. It may have carried out somme big piece of work for
Government for payment in two or three years time. ‘The pay-
ment of a dividend may be an absolute financial impossibility
but the Income-tax officer is precluded from considering that
point. He can only consider previous losses and the small-
ness of the profit. In a United Kingdom case where the
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managing director, and practically the sole shareholder, was a
debtor of the company, it was held that a dividend could be
declared by set off. That is common sense but in the case con-
sidered here that means of paying a dividend may not and pro-
bably is not available.

Further points to note in this connection are that a com-
pany has six months after the accounts are laid before the
general meeting, to distribute dividends if it wishes to avoid
action under this section.

No order under this section can be passed until the in-
specting Assistant Conuuissioner has given the company a
hearing.
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CO-OPERATIVE SOCIETIES

The profits of these were exempted from both income-tax
and super-tax by Notification under the old Act and this
exemption until cancelled continues to have statutory effect.

The exemption appliecs to all co-operative societies with
the exception of the Sanikatta Salt Ownet’s Society, Bombay
Presidency, as also to dividends or other payments received by
members of such societies.

It should be noted that the word ‘‘profits’’ as herc used,
does not cmbrace interest on  securities, dividends, house
property and income asscssable under section 12 (Qther Sources)
—Sce also under these heads.

Socicties  whose total income is mnot taxable at the
maximum rate or whose income is below the assessable limit
should apply to the Income-tax Officer for an exemption
certificate enabling them to have tax deducted at source at the
appropriate rate or not deducted at all, as the casc may be.

Any loss of income incurred by a society under a head of
income exempted by notification (sce I. T. Manual), can be
set off against any other income not so excuipted.

Such profits, though exempt, are included in Total
Income for rate purposes.

Attempts have been made in the past .to make thesc
societies pay super-tax on their taxable income a! an undue
rate.

Suppese a Co-operative Society has mutual income of
Rs. 40,000 and taxable income of Rs. 20,000. The super-tax
was worked out on Rs. 60,000. It was held that two-thirds
was exempt and so one-third of the tax was payable. This
mcthod was undoubtedly wrong.

Of the Rs. 60,000 income, Rs. 40,000 is cxempt by
notification and the first Rs. 30,000 was exempt hy the Finance
Act, so no super-tax was payable.

Co-operative Societies which are not registered under the
Indian Companies Act suffer heavily in the matter of super-tax,
they being on the graduated scale applicable to individuals.
The Finance Member promised to consider their case but
Societies should not rely on that promise. They should consider
turning themsclves into Companics.
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DEAD PERSONS (SEC. 24B)

_ Executors administrators or other legal representatives are
hable_ to pay to the extent to which the estate is capable of
meeting the charge.

The Income-tax officer can issue all the necessary notices
to the cxecutor etc.,, and can also continuec from an inter-
mediary stage.

For example, if a return has been filed and the assessee
has since dicd, notices calling for evidence etc., may be served
on his heirs.

This applies also to notices re-opening an assessment and
is likely to create hardship in cases where proceedings are
commenced in connection with what the Income-tax officer
considers “‘wilful concealment’. Such an allegation can but be
answered by the party who filed the return originally and in
the absence of complete facts the heirs may be penalised for
an “‘offence’ which in all possibility could very easily have
been explained away but for the untimely death of the only
person competent tc give evidence.

Simuilarly with rcfunds.  Section 49F authorises an executor,
administrator, or other legal representative to claim a refund
that would but for his death have heen payable to an assessee.
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DEDUCTIONS AT SOURCE (SEC. 18)

The following deductions must be made : —

RESIDENT NON-RESIDENT
Salarics. (a; Appropriate rate of (b) Maximum income-
income-tax and su- tax, appropriate
per tax. super-tax.
Interest on securi- (¢) Maximum income- (d) Maximum  income-
ties other than tax. tax.
Tax free securi-
ties.

In cases (b) (¢) and (d) the Income-Tax officer can give a
certificate authorising the deduction of income-tax at less than
the maximum rates.

In the case of salaries paid to residents the employer can
adjust any excess or deficiency in the next deduction but
adjustments must be confined to the current year. FHe cannot
however give a refund.

Other interest or (¢) Maximum rate of
other sums income-tax unless
chargeable. paver is an agent

u/s 43.

In this case, the Incomne-tax Officer can order deduction of
super-tax at a rate specified by him as being appropriate to his
total world income and, in any case, if the amount paid by the
payer is large enough to attract super-tax, the payer must
deduct tax at the rate appropriate to the payments made if
he has not reason to believe that the recipient is resident.

Dividends. Income-tax is paid by
Company and credit
given in assessment of
shareholder.

Dividends. Appropriate  rate  of
super-tax must be
deducted by payer if
he has not reason to
believe that share-
holder is resident.

The Income-tax officer can order deduction of S. T. on
dividends at higher rate, if he desires, in case of non-residents.
It will be based on the gross figures, of course.

All these sums deducted are counted as income received
in the assessment of the payee. All sums deducted must be
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paid over to Government within the prescribed time. This is
at present 7 days but owing to the largely increased scope ot
this section, cxtensions of this period for banks or other big
payers secms probable.

These sums when deducted are given credit for to the
payece in the payee’s next assessment. Payers deduct under
the authority of this section and are acting as agents of the
Government. It is no concern of the payee whether the money
is paid over to Government or not and once the deduction is
made the payee is free of liability to that extent and indeed
must be given credit for the amount deducted in his next
assessment.

The person responsible for payment and in the case of
deduction of super-tax on dividends the Company paying the
dividends are in the case of failure to deduct made responsible
as assessces and if the failure to deduct is held to be wilful
they are liable to penalties equal to the amount of the tax
and to prosccution. See section 51 (a).

It should be noted that the responsibility, except in the
case of super-lax on dividends, is a personal one. The employ-
ing company or firm cannot be forced into respousibility. ‘This
was the state of the law under the old Act though Income-tax
officers were sometimes inclined to contest the point. The
specific responsibility of the Company in the case of super-tax
on dividends has the cffect of making clearer the personal
responsibility of the person paying in other cascs.

With the introduction of the definition of resident, this
section now offers many difficultiecs. How is the payer to
know who is resident and who is not? ‘I'he question of
residence offers .many difficultics which a payer cannot solve
and indeed has no information about. A resident within the
meaning of section 4-A may he out of India for a considerable
time and may demand payment out of India. A non-resident
may be in India. A Company may be resident one year and
non-resident the next. In these difficulties, the section affords
the payer no guidance and it seems safe to say that it will be
altered hefore long.

It will he noticed that section 18 (3-4) savs that tax must
be deducted on interest and other chargeable amounts if the
payment is to a person not resident, whereas sections 18 (3-C)
and (3F), which deal with the deduction of super-tax, enjoin
deduction if the payer ‘“‘has not reason to belicve that the
recipient is resident.”

The reason, if any, behind this difference in wording is
not clear, to the writer at any rate.
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Apparently, a payer must know that the recipient is non-
resident before he can deduct income-tax but if he is lacking
in all knowledge, must deduct super-tax in certain cases.
Caution is indicated.

This section 18 must be read with sections 8, 10 (2) (iii)
and 10 (4) (a). This interest and salaries ‘‘payable outside
British India”’ are not allowable as expenses unless tax has been
deducted or, in the case of salaries, has been paid provided the
recipient is chargeable.

Here again there is a difference in wording.

Until the position is clarified, it would seem common
sense to deduct only on what is payable outside British India.
Under section 18 the payer can at any rate plead ignorance of
whether the payee is a non-resident or not and if the payee is
a Company controlled abroad, that plea is clearly inevitably
correct because the Company payece may mnot know itself
whether it is resident or not until the close of its accounting
year, having regard to the dcfinition of residence for a
Company under Section 4-A.

Assessees are liable to pay direct where no provision
for deduction is made under Section 18 or where tax has not
been deducted in spite of the provision to that cffect in
section 18.  (Section 19).

That means that once a deduction has bheen made, the
payee cannot be taxed again even though the payer has mot
sent the tnoney to Government.

Where for any reason income of another has been included
in the assessmient of an assessee, only such assessec is entitled
to claim a refund or sct off of any tax paid at source.
(Section 18 (5) 2nd proviso).

A certificate of deduction must be given in all cases by any
person deducting tax at source [Sec. 18 (9)].
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DEPARTURE FROM INDIA—ASSESSMENT OF
ASSESSEES WHO ARE LEAVING (SEC. 24A)

This section provides for a special procedure in the case
of people going away and it is particularly applicable to
commercial travellers. The income assessable is all the income
not yct assessed. If a man has been asscssed in the previous
vear, then normally the income now to be assessed under this
procedure is the income of the previous year and the income
of the current year. A notice can be issued calling for a return
within 7 days and each year’s income is assessable at the rate
in force in the following yecar while the current ycar’s income
is assessable at the current year’s rate.

For example, if a man is leaving on August 1st 1939 and
has not becn assessed at all but started earning income in India
on 1st April, 1937, his income for 1937/38 will be assessable
at the rates ruling in the income-tax year, 1938/39. His
income for 1938/39 will he assessable at the rates ruling in
the income-tax year, 1939/40 and his income from 1st April,
1039 up to the date of departure must be cstimated and assessed
at the rates ruling in 1939/40. In this connection, the
provisions of section 23 apply and if the Income-tax Officer
does not accept the returns he must give a notice under
section 23 (2) calling upon the assessee to appear and produce
evidence.

The practical difficulty in these cases is that many
temporary residents have no means of knowing what their
current year’s iilcome is until long after having got back to
the U. K. and the result of their efforts is shown in the
manufacturer’s accounts. ‘The Act fails to deal with such
difficultics and unless this method of taxing travellers is
abandoned in favour of the method in force elsewhere, charging
a fixed sum, no solution is likely to be found.

A Note on U. K. Tax for People Retiring

Most people who go back to the U. K. for good are in
considerable doubt as to the income on which their tax will be
calculated.

It is, of course, impossible to codify all cases but we have
prepared a table which we think will afford material assistance
in assisting those about to leave India to work out their own
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figures. No reference is made to the allowances, which vary
with each man according to his family, nor of the tax on his
house, if any.

The table deals with a man whose pay is £z00 per month
and whose pension is £55 a month. He arrives at home on
July 6th, 1939.

The conditions of service have been classified thus—

(a) He has a house at home.

(b) He has an overseas pay paid in the U. K. at the rate
of £32 a month.

(c) He is the cmployee of an Indian concern.

‘(d) He is the employee of a concern registered or con-
trolled in the U. K.

The conditions of departure have been classified thus—

(1) He terminates his connection with his employer
entirely before leaving.

(2) He gets 4 months’ leave pay or £61 a month and then
pension.

(3) He gets no leave pay but draws pension right away.

(4) He gets 3 months’ salary for working at home, then
leave pay at £61 for 4 months and then pension.

The following abbreviations are used-—
S. Salary. I,. [eave pay. P. Pension. Q. Overseas pay.

The difference between working for a concern located
entirely in India and a concern registered or controlled in the
U. K. should be noted. Also, the cffect of having established
a house.

It must be noted carefully that these figures have nothing
whatever to do with income from sccuritics, propeity or other
employment at home. ‘They are designed to show only to
what extent earnings under employment in India will add to
the income which comes under the eye of the U. K. inspector
of taxes.

‘The efiect of allowances, insurance, etc., has not and
cannot be shown since it depends on cach individual case.

Provident Fund Monies. 'There is no liability to British
tax but if this money is paid into an Indian Bank and mixed
up with other money, there may he trouble because the
question of liability for the other funds on the remittance basis
may arise. Therefore, provident funds should be remitted
direct to the U. K. by the employers or trustees or should be
kept entirely scparatc in some differcnt account. By this
means all trouble will be avoided.
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NOTE

When a man who is the employce of a concern registered
and controlled in India does work in the U. K. before going
on leave and pension, the position is very difficult to advise
on generally and the answer will depend on the individual case.

If an employee goes to the U. K. and works under the
same contract as the contract under which he has been working
in India, then not only will the salary he draws at home be
taxable but also salary he has drawn in India from the
begining of the fiscal year ; i.e., in this case 3 months. His
lecave pay is certainly taxable. When his pension is taxable
on the remittance basis or the full basis again depends on the
individual facts. If it is the result of foreign employment, it
is taxable on the remittance basis. If it can be said that it is
the result of employment in the U. K. where in fact part of
the employment has been carricd out, then the tax would be
on the whole amount arising under Schedule E whether it is
received in the U. K. or not. Particular care, therefore, is to
be excrcised by employees in concerns established in India
before entering into such arrangements.

The same applies to people who work at home but are not
retiring.
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DEPRECIATION

Depreciation under the new Act. Under the old Act,
depreciation was allowed on the original cost of the assets, at
the prescribed rates and continued until the cost was wiped
off. It was held until lately that depreciation stopped in any
case at the end of the appropriate number of yecars. For
instance, when depreciation was 5% it was held that it could
not be allowed after 20 years, irrespective of whether it was
claimed or not. No deprecciation could be allowed unless it
was -claimed.

This view has been abandoned of late, at any rate in
Bengal, owing to the writer’s efforts. The only restriction was
the 100% limit. Depreciation had to be given up to 100% of
the original cost.

Obsolescence. When machinery or plant became obsolete,
the difference between the original cost less the depreciation
allowed less the sale price or scrap value was allowed as
obsolescence. What obsolescence meant was a subject of
frequent dispute and scrap value was hard to determine.
Obsolescence could be claimed either when the machinery or
plant became obsolete on the basis of scrap value or when it
was sold, on the basis of sale value.

Under the mew Act the depreciation system is changed
with effect from assessments for 1940/41. The depreciation in
future is to be at prescribed rates (not yet prescribed) on
written down value.

Written down value means—

(a) in the case of assets acquired in the previous year, the
actual cost ;

(b) in the case of assets acquired before the previous year
but after the commencement of the Indian Income-tax
(Amendment) Act, 1039, the actual cost less depreciation
allowable under this section ;

(¢) in the case of assets acquired before the commencement
of the Indian Income-tax (Amendment) Act, 1939, the actual
cost less for each financial year since acquisition the amount
of depreciation applicable to the assets at the rates in force
for each such year since the 1st day of April, 1922 and at the
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rates in force on the 1st day of April, 1922 for each such year
prior to that date.

Unabsorbed depreciation shall not be deducted from the
cost.

Actual cost in the case of a successor is the cost to the
person succeeded.

The intention of the definition of written down value is
plain enough but it is likely to cause a certain amount of
trouble. What is the rate of depreciation ‘‘applicable’’ if no
depreciation has been claimed? If not claimed, it is not
allowed. Can a rate be applicable in the case of unclaimed
depreciation? When there has been unabsorbed depreciation
for a number of years the only result of fuller claims would
have been to incrcase the unabsorbed figure. The size of the
unabsorbed figure does not affect the written down value so
it is difficult to understand why the written down figure is less
in spite of failure to claim.

The old difficulties about what was or was not obsolescence
have been cut out by the new Act. Section 10 (2) (vii) allows
the assessee to charge up when plant or machinery is sold or
discarded, the excess of the written down value over the sale
price or the scrap value.

Similarly if the saie price exceeds the written down value,
the excess is taxable profit.

In the past, to claim obsolescence it has been necessary
to show the original cost. The amount of depreciation which
has been allowed has been calculated from the number of
years for which depreciation has been allowed and by this
rough and ready method the obsolescence has been worked out
with fair exactitude. If the original cost could not be shown,
obsolescence has not been allowed.

Where the sale price exceeds the written down value.
Under the new Act, there are two sides to this matter. The
Income-tax Officer will want to know whether the sale price
does not exceed the written down value. If it does, he has to
add the difference to the taxable income. It becomes
necessary therefore to work out the written down value for
each piece of machinery or plant separately, not only for the
protection of the assessee but also for the satisfaction of the
Income-tax Officer. The assessee cannot claim unless he has
written the amount off. That necessitates a separate valuation.

The task will be a difficult one for any assessee with a
considerable amount of machinery and plant but it will be
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virtually impossible for the older assessees. Nevertheless it
looks as if the task has to be attempted.

There are further difficulties in this direction introduced
by the proviso that unabsorbed depreciation shall not be
deducted from the original cost. This would appear to be
impossible of application in practice.

Consider a business with only four pieces of machinery,
each costing Rs. 1,000, each earning 5% depreciation under
the old Act and bought in 1927, 1928, 1930 and 1931
respectively.

In 1933, the unahsorbed depreciation was Rs. 100 and it
has gone up and down since then and now stands at Rs. 300.
The 1927 machine was sold in 1937 as obsolete and obsolescence
allowance of Rs. 400 was given. The Rs. 300 has to be added
back to the written down value or, in other words, not taken
into account in calculating the written down value. Some of
it is due to the 1927 machinery which no longer exists. How
is this to be taken into account in calculating the written down
value of the other machines?

In a simple case of this nature the task is not impossible
but in the case of a large number of machines and items of
plant it becomes impossible.

When the old Act came into force, the cost of assets was
worked out by any means that was available. Often the
balance sheet figure was taken. ’Those methods will have to
be adopted again but the fact remains that in future the Income-
tax Officer, as well as the assessee, is interested in getting a
scparate figire for cach item of machinery or plant.
Assessees have until the 1940/41 assessment to get at these
figures and should take the work in hand without delay.

Unabsorbed depreciation. For the future, depreciation
which cannot be set against current profits will be carried for-
ward to be sct against future profits as has been the law
hitherto. Depreciation unabsorbed under the old Act is carried
forward but this opinion is offered with the greatest diffidence.

Depreciation not claimed is not lost. That seems the
inevitable effect of section 10 (2i), Proviso (a) which allows
depreciation, provided that the prescribed particulars have been
furnished and Proviso (¢) which limits the depreciation to the
original cost, but it must be pointed out that the new form of
return which is statutory, includes the depreciation claim which
has to be verified and if it is not duly claimed it would appear
that either the return is incomplete or the failure is a state-
ment that there is no depreciation.
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) However, assessees gain nothing by not claiming and the
1nclq51_o_n of the form in the return should preclude the
possibility of omission by carelessness.

‘“‘Not being a year which ended prior to the 1st day of
April 1939”, Therc remains onc more point of considerable
obscurity. Section 10 (2) (vi) proviso (b) says that where full
effect cannot be given to any such allowance in any year mot,
being a year which ended prior to the 1st day of April 1939
owing to there being no profits, the allowances can be carried
forward.

The words in italics are new and it is clearly the inten-
tion that the 1939/40 assessments should start with no un-
absorbed depreciation. The words in italics were inserted
when it was intended to bring the whole Act into force from
1st April 1939. ‘The change in the depreciation allowance
arrangements has been postponed to rst April 1940 so it would
seem that there is certainly going to be a muddle for 1939/4o0,
but that is merely temporary.

Since only the absorbed depreciation is deducted from the
original cost to get the written down value, it is reasonable that
the unabsorbed depreciation should be wiped out but it is
stiggested that it is more than doubtful whether this end has
been achieved. 1In the asscssments of 1038/39 it has been
decided what depreociation shall be carried forward. To that
extent, the figures of the 1939/40 assessment have alrcady been
determined. Unless that part of the assessments of 1938/39
is specifically set aside, it seems difficult to decide that the
assessiments of 1939/40 shall not start with unahbsorbed depre-
ciation, and the same consideration will apply in the rg40/41
assessnents. -



DISCONTINUANCE OF BUSINESS (SEC. 25)

Assessment in case of discontinued business. The law
falls into two parts.

A. Business on which income-tax was not charged under
the Income-Taxr Act of 1918.—When such a business is dis-
continued, notice must be given to the Income-tax Officer within
15 days of discontinuance and the Income-tax Officer will assess
for the previous yecar if that has not been done already and for
the current year up to the date of discontinuance. If no notice
is given, the Income-tax officer can exact a penalty up to the
amount of the tax due up to the date of discontinuance.

B. Businesses which paid tax under the 1018 Act.—Under
that Act, it was the current year’s profits that were taxed.
Consequently when the change was made to the previous year
basis, these assessees suffered tax twice on one year’s profits.
Therefore this special arrangement has been made. It is best
put in the form of an illustration.

Suppose a business which has paid tax under the 1918
Act and keeps its accounts on the financial year basis, makes
profits of Rs. 10,000 in 1937/38 and is discontinued in August
1938, profits from April 1938 to August 1938 being Rs. 4,000.

These profits of Rs. 4,000 from April to August 1938 are
not taxable and, further, the assessee can claim that the profits
of 1937/38 shall be deemed to be Rs. 4,000 and can have the
assessment redone if it is completed and get the refund. If such
an assessce has been succeeded by someone else, he can still
claim the above concession. The claim to the relief must be
made within one year of the discontinuance or succession.

Discontinuance. What exactly discontinuance means is
often a very doubtful point. A business may close down,
selling only the goodwill. The purchaser may or may not
take over the assets and the liabilities and the debts. He may
or may not employ the old staff. He may or may not carry
on in the old premises. All these points have a considerable
bearing and the final decision depends on weighing all these
factors correctly. It should be noted that in the U. K.
it usually pays the assessee to claim succession and it usually
pays the Revenue to deny it. ‘The reverse is the case in India.
For that reason very careful examination of the position is
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necessary and it should be left to an expert. Assessees must
bear this in mind before they make the change.

It should be noted that the law of discontinuance only
applies when a business is closed down. When it is taken over
by somneone else it is a case of succession. (See note under
““Change of Constitution and Succession’’).

Under the new Act, the liability of successors is limited.
(See note on ““Change of Constitution and Succession’).
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DIVIDENDS—DEFINITION

Dividends. The definition of ‘“‘dividend” in its present
form [section 2 (6-4)] was introduced by the Select Committee.
It should be noted that the definition is not exhaustive.
Mark the word “‘includes’. Section 2 (6-C) further tells us
that ‘“‘income’ includes anything included in “‘dividend” as
defined in clause 6-A. The wording in the Bill before the
Select Committce stage was :—

‘“ ‘Dividend’ includes any profit, advantage or gain
intended to be paid, credited or distributed to its shareholders
by a Company notwithstanding that the Company concerned
may have capitalised the amounts out of which such payment,
credit or distribution is made ; and includes also any distribu-
tion out of accumulated profit made on the liquidation of a
Company to its shareholders.”

Under the old Act, there was no definition at all. ’The
Select Committee's reasons for the amendment are briefly
summarised in their report as:—

“Clause 2.—We have recast and expanded the definition of
“‘dividend’’, primarily in order to ensure that no distribution falling
under this head shall be taxed unless there is a release of assets.
Under the amended definition a debenture will when issued be treated
as a- dividend but an ordinary bonus share will not be liable to
taxation wuntil it 1s actually paild off. The definition further secures
that accumulated profits distributed on the liquidation of the company
shall only be included in dividend for the purposes of taxation if
they arose within six years of the liquidation. Clause (d) of the revised
definition provides for the case in which a company tries to (isguise
a distribution of profits as a reduction of capital. The words inserted
in the new sub-clause (¢) of clause (11) of Section 2 of the Act by
clause 2 (e) (iii) of the Bill merelv make a correction overlooked in
the Bill, and neccessary in view of the revised wording of Scction 10
of the Act”.

The definition has been brought about as the direct result
of the Privy Council decision in regard to the cstate of the
late Sir David Yule (Commissioner of Incowie-tax, Bengal v.
Mercantile Bank of India Itd. and Ors., 63 [.A. 451: 40
C.W.N. 118¢9: A.LR., 1936 P.C. 238) dated 20/5/36.

It was held here that where a Company passes a resolution
increasing capital by a new issue of preferred ordinary shares
and debentures and applies a portion of the accumulated
profits standing to the credit of the reserve fund in satisfaction
of the amount due on the new bonus debentures, the transac-
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tion is in effect not a declaration of dividend and as such not
taxable as income in the shareholder’s hands.

This decision is thus now nullified.

The amendment as it now stands also makes taxable bonus
shares or bonus debentures issued out of accumulated profits.

So compendious a definition, however, seems rather
redundant in view of the special provisions made in section 23-A
for the taxing of undistributed profits (see Compulsory Declara-
tion of Dividends).

A distribution by a Company in liquidation, of profits that
arose during the six years prior to liquidation is now made
taxable. 'This applies also in whole or in part to accumulated
profits arising after the end of the previous year immediately
preceding 1/4/33 when distributed on reduction of capital.

In all cases capitalisation of accumulated profits does not
alter the situation.

The definition as it now stands, rcad with the provision
made to tax undistributed profits (Section 23-A), is intended
as a direct answer to assessees who evaded tax under the old
Act by the simple device of having a Company that failed to
pay dividends.

It should be noted that the definition does not cover
dchentures issued for full cash consideration. An explapation
to the definition states that ‘‘capital profits’’ are not to be
confused with ‘‘accumulated profits’’.

Apart from the foregoing, an important departure has also
been made in taxing dividends in the shareholder’s hands.

Tt should be rememhered that super-tax paid by a Company
is a corporation tax in licu of the benefits accruing from
incorporation, and is not paid on behalf of the shareholder.

The position as regards the grossing up of dividends,
though now less illogical than it was, remains entirely
unsatisfactory.

Under the old practice, if go% of a Company’s income was
liable to tax owing to the remainder being agricultural income
or tax-frece income, the Revenue took go% of the net dividend
received, grossed that up and included it in total income,
giving credit for the difference between the grossed up value
of the 90% and the net 9g0%. In form the procedure was
different but that is what it amounted to.

The Privy Council said that was illegal and later the
Enquiry Committee acquiesced but the Revenue took no notice.
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They ought to have included the grossed up figure of the
total net dividend received and should have given credit for
the difference between that figure and the net dividend
received. The results to smaller assessees in the case of tea
garden dividends would have been very different. A very
perfect example of ‘‘tax snatching’’. See note on Legal
Avoidance.

Procedure under the new law. Under the new law
[sections 16 (2) aud .19-B], the procedure will be as follows : —

If A is the net dividend received and the Company has
paid tax on say 75% of its profits—then 75% of A will be
grossed up to get B. The difference between B and 75% of A4
represents the tax paid on behalf of the shareholder. Let
this be C.

Then A plus C will be included in the total income of the
assessce and he will be given credit for C.

It is true that the law does not say that A shall be all
included in the total income in spite of the fact that some of
it may really in essence be agricultural income but the Privy
Council has said so and there is no doubt that the ruling is
right.

Dividends can be paid out of reserves and the Revenue
is in no position to say that some particular percentage is paid
from non-taxed income.

The future practice, therefore, will be more logical but
nevertheless is going to lead to some remarkable results. Take
the case of a jute mill concern which has big accumulated
profits but no current profits. Omne such concern has given
certificates to the ecffect that no part of the profits will be
charged to Indian Income-tax. What is meant is that no
income-tax has been paid in the particular year. Reserves
accumulated in the past have, of course, paid tax.

In the past the Revenue has, when 40% of the dividends
were declared to come out of taxable income, taken 40% of the
dividends and grossed those up but when the Company has
paid no tax and has paid dividends from reserve they have
assumed, without authority, that all the dividend is from taxed
income. 'That, at any rate, has been more sensible than
ignoring the dividend altogether.

With Section 49-B as it is what they will do is to take the
net dividend and allow no credit for the tax paid. These
dividends, therefore, will pay tax twice, once when put into
reserve in the hands of the Company and once when distributed
to the shareholders.
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To take a concrete example.

) .Take the case of a shareholder who gets Rs. 100/- net
511v1dend and whose total income justifies a tax rate of 20 pie
in the rupee.

Under the old practice.—If 100% of the Company’s income
had been taxed, the sharcholder found Rs. 117/3 included in
his total income and got credit for Rs. 17/3. At 20 pie he was
due to pay about Rs. 12/3 so he got a refund of about Rs. 5.
If 40% of the Company’s income was taxed, then 40% was
grossed up to Rs. 46/14. He got credit for Rs. 6/14 and paid
about Rs. 4/14 tax so he got a nct refund of Rs. 2.

If the Company did not pay tax owing to losses, the position
was the same as if 100% of its income had paid tax.

Under the new law.—If 100% of the Company’s income is
taxed, the position is unchanged. If 40% of the Company’s
income is taxed, credit will be given for Rs. 6/14 and the
assessee will pay tax on Rs. 106/14, or Rs. 11/2. So he will
pay an additional Rs. 4/4.

If none of the Company’s income is taxed, the assessee will
pay Rs. 10/6 on Rs. 100 and get no credit although it is clear
that the dividend could only have been taken from reserves
which must have Lzen taxed in the past.

Possibly, executive instructions will put this right but it
seems unlikely. The only fair method is to work on the taxable
properties of the Company’s gross income before deduction of
expenses or depreciation.

The official view.—We have set out above what we believe
is the correct interpretation of the law. The official view is
very different and more favourable to the assessee. If, in any
year, a Company’s profits are (say) 50% agricultural and 50%
from business, half the dividend will be held to be taxable.
The same principles will be applied to capital and non-taxable
receipts.

Not only is this view contrary to the Privy Council decision
that dividends cannot be disintegrated, but it is going to lead
to endless confusion and we anticipate that in a year’s time
that fact is going to be recognised. As for the Hungerford
T'rust decision of the Privy Council, this is said to be over-
ruled by the new Act but we can find no justification for the
theory that the new Act says that dividends can be disintegrated,
though section 49B has certainly prevented the Revenue from
giving a refund on any greater proportion of a dividend than
the portion that has borne tax in the Company’s hands.
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Relief in respect of United Kingdom income-tax. This
subject is one on which there is infinite room for argument.
Present practice is in accordance neither with the law nor with
the notifications issued. It was originally decided that if the
same source of income was taxed both in the United Kingdom
and in India, relief in the rate should be given in both countries
(on the whole amount taxed). If the Indian rate was lower
than the United Kingdom rate, relief would be given in the
United Kingdom at the Indian rate subject to the proviso that
relief in the United Kingdom could not exceed half the United
Kingdom rate. If, therefore, the Indian rate exceeded half the
United Kingdom rate, the balance of relief had to be obtained
in India. Some yecars ago a decision of the Courts laid down
that relief could only be given on the amount of income which
had been taxed in both countries. If, owing to the different
system of allowing expenses, the final computation for tax was
A in the United Kingdom and B in India, relief could be given
only on the smaller of A and B. That case has been followed
universally of late, though a recent decision casts the gravest
doubts on its validity.

The result is that relief is given equivalent in total to the
lower of the two rates on the lower of the two computations.

Individual income. In the case of individuals, the com-
putation of taxable income in the United Kingdom is always
less owing to the fact that in the United Kingdom various
allowances are deducted from the total income to get at the
taxable income and those allowances are not provided for under
the Indian law. Normally, for individuals the United Kingdom
rate is higher. ‘Therefore the relief given is on the United
Kingdom computation at the Indian rate and this results in
the scheme of relief falling very far short of what was originally
intended.

FExample: A man with f£1,000 a year carned income, a
wife and three children is taxed in the United Kingdom and
India. His United Kingdom allowances arc:—

Earned income allowance ... £200
Married allowance ... £180
Children’s allowance ... 4£180

Total .. 4560
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His taxable income is therefore £440 and his tax is

A135 at 1/84. = fi1 5 o
A305 at 5/6d. = £83 17 6
Total Tax £95 2 6 or about 4/4 in the £.

His Indian tax on £1,000 or Rs. 13,666 is Rs. 1,012/15 or
14'23 pie in the rupee or about shillings 1/6 in the £. Shillings
1/6 is less than half shillings 4/4. So the relief will all be
given in the United Kingdom and will amount to shillings 1/6
on £440 or £33.

Such a tax-payer therefore pays £62-2-6 in the United
Kingdom and Rs. 1,012/15 in India. His total tax is there-
fore (138.

This example shows how very far double income-tax relief
falls short of the goal originally aimed at.

Income of companies. For Companics, the United
Kingdom ratc of tax is always more than the Indian rate. As
a result, the net tax payable by companies is the United
Kingdom tax on the United Kingdom computation if the
United Kingdom computation is higher than the Indian com-
putation and if the Indian computation is the higher, the net
pavable is the United Kingdom tax on the United Kingdom
computation plus the Indian tax on the difference.

Those companies therefore which pay tax in the United
Kingdom are councerned only with trying to keep their Indian
computation down to the United Kingdom computation. It
does not matter to them at all what rate of tax is imposed in
India or what the company super-tax is or whether there is
or is not any exemption from company super-tax.

Dominion Income-Tax Relief was by law limited to cases
in which the tax was paid in the same year. This led to relief
being denied on income which though doubly taxed was taxed
in one financial year in India and another financial year in the
United Kingdom owing to certain provisions of the law. That
injustice was put right by executive order and is now put
right by law by the inscrtion of the words ‘“for the correspond-
ing year’”, though it may be doubtful if the wording is very
happy or conveys what it is intended to convey.

Relief in respect of non-reciprocating countries.
Though this is not double income-tax relief in the ordinary
sense, it falls under the same heading.

Any person who has paid British Indian tax and can prove
that he has paid tax in respect of the same foreign income in
any country which has not double income-tax relief arrange-
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ments with British India can deduct from the Indian tax pay-
able one half of the Indian tax or ome half of the foreign tax,
whichever is less.

This very considerable concession to foreigners is, for the
moment, hedged round by no restrictions. So long as the
foreign income taxed in British India is taxed elsewhere, the
relief is obtainuble and the section does not specify in what
year it must be taxed elsewhere. [Sec. 49D].



DOUBLE INCOME-TAX RELIEF—FOREIGN INCOME
(SEC. 49D)

This relief is new. Any person who shows that he has
paid tax in a country with no double income-tax relief arrange-
ments with British India in respect of income arising in that
country can get relief of one half of the foreign tax or onme
half of the Indian tax, whichever is less.

This is a considerable concession but does not inean all
that it may seem to mean at first sight.

The concession is only as regards ‘‘income arising without
British India’’. If a foreign concern is taxed under section 42
on income arising from a business connection with India, that
is income arising or accruing in British India and if any foreign
tax is imposed on that income, that docs not come within the
scope of this section.

On the other hand, a resident, also ordinarily resident,
pays tax on income from sccuritics in America. In that case
the scction applies. The whole essence of the section is in
those words ‘‘income arising without British India’’.

It would scem however that the relief is not admissible on
(say) Prench tax imposed on income arising in (say) America.
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DOUBLE INCOME-TAX RELIEF ON INCOME PAID IN
INDIA, BURMA AND THE UNITED KINGDOM

The ordinary assessee is so confused over this matter that
this small attempt is made to explain matters.

Companies are sometimes assessed in Burma and India as
well as in the U. K. If they are assessed in Burma and India
only the rate of rclief in India is ‘‘a rate bearing to the Indian
rate of tax or the Burma rate of tax, whichever is lower, the
same proportion as the Indian rate bears to the sum of the
Indian and Burma rates.”” Thus, if the Indian rate is 41 pie

and the Burma rate 26 pie, the rate of relief in India is got

. X 41 . .
by working out 5= 41 plus 26 and the rate of relief in Burma

. . Y 26
is got by working out 26 = 1 plus 26 ° that X plus Y=26 and
the Company is left to pay a net 41. If a Company pays tax
in the United Kingdom, India and Burma, the position is as
follows : —

If K is the United Kingdom tax, I the Indian tax and B

the Burma tax, ]-z— relief will be obtained in the United Kingdom.

The relief in India will be got by working out X

K~
1pl -=
plus B 2
I e . Y B
{plus B and the ‘relief in Burma is — B-Ii__l plus B so that
2

X plus Y=I plus B—%

The relief obtained in the United Kingdom is !2{ so the total

relief obtained is I plus B and as the assessee has paid K plus I
plus B originally he pays net K, the highest tax of the three.
So far it is fairly simple. The assessee first gets his United
Kingdom relief and then applies to his Income-tax Officer in
India and Burma for the other two rcliefs.

Consider now the case of a sharcholder who has dividends
from a Company taxed only in Burma and India at 26 pie plus
surcharge or say 28 pie in each case. The Company will have
got a refund of 14 pie in each country and will have paid 14 pic
in each country. Suppose the sharcholder has 12,000/- of other
income and 1,000/- of dividends gross from which income-tax
has heen deducted. There are two sorts of refunds involved,
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one is under section 48 and is concerned with the difference
between the shareholder’s rate and the Company’s rate and the
other refund is on account of double income-tax relief. Under
the present Act, the shareholder is liable to tax at the rate
of 13 pie. He is now getting a refund under section 48 at the
rate of 28 less 13 pie on his dividends.

He will get credit at the time of assessment in India and he
applies as a non-resident in Burma. That means the Company
pays at the rate of 28 pic in India and the Company gets 14 pie
back while the sharcholder gets 13 pie back leaving 1 pie to the
Revenue. The same thing is happening in Burma and there is
clearly something wrong. If the shareholder’s rate is 6 pie
plus % pie surcharge he gets back 217 pie so that the Revenue
actually loses money. However, let that point pass for the
moment. This is what is actually happening.

The Company has paid 14 pie in India and 14 pie in Burma.
T'he shareholder has got back 13 pic in cach case. So there
is 1 pie more to come back through the double income-tax relief
and half can come back from Burma and half from India. The
excess refund point mentioned above is put right, as far as
India goes, by the new Act. What Burma is going to do remains
to be seen.

Let us take now a typical case under the new Act in India
and on the assumption that the old Act continues in Burma.
The United Kingdom rate on Companics is 5/6d. or 52 pie.
The Indian income tax on Companies will be 30 pie and the
Burma rate we will assume stays at 28 pie.

A Company pays 52 pie in the United Kingdom.

30 pie in India -
28 pic in Burma.

It gets 26 pie relief in the United Kingdom. It has paid
in India and Burma 58 pie so it has to get 58 less 26 pie or
32 pie in these two countries.

This refund will b given—
India 164§ pie
Burma 153§ pie
This Company will then have paid net—
U. K. 26 pie
India 1333 pie
Burma 1243 pie

Total 52 pie
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Now take a shareholder in India with say 2,000/- other
income and 12,000/- gross dividends.

He will get paid 10,125/- after deduction of tax but his
income for tax purposes is 12,000/- from the dividends or
14,000/- in all. On this his tax will be

Rs. Rs.A. p. Rs. A. p.
1,500 at zero Zero
3,500 ,, 0 O Q 164 1 O
5000 ,, O I 3 300 10 O
4,000 ,, O 2 O 500 0 O

14,000 Total Rs. 1,054 IT ©

The Company has paid 1,875/- tax and he will get credit
for that but the Company has got 16345 pie refund in India so
he will be debited with 1638 x 12,000/- pie or about 1,034/-

leaving him to pay 1,054/11 less 1,875/- plus 1,034/- or 213/11
in India.

Tax in U. K.

Let us suppose he has a wife and 6 children. His income is

2,000/- earned  or A4I50
12,000/~ unearned or £goo

41050
His allowances are
Farned income allowance .. 4 30
Married allowance ... £ 180
Children ... 4 360
Total £ 570

Taxable income £480.

Tax:— 4135 at 1/8d.=4 11 5 O
£345 at 5/6d.=£ 04 17 6

Total £ 106 2 6

£106-2-6 on £480 is approximately 4/sd. in the £. But the
dividends have paid net 26 pie in the United Kingdom or about
2/od. in the £. 'This means the rate is 4/5d. so that the
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assessee is not entitled to any refund. (If he had had 12 children
his allowances would have been fo3o and his taxable income
only {120 and his rate 1/8d. so he would have got back 1/1d.
in the £ as a non-resident but let us leave such a man to stew
in his own family.)

Burma. On an income of 14,000/- under the old Act his
rate of tax is 13 pie. He can claim a refund as a non-resident
of the difference between 28 pie and 13 pie or 15 pie on the
12,000/-. That is 937/8.

We have now finished with the personal refunds.

The income 12,000/- or such of it as is taxable has paid
26 pie in the United Kingdom.
14 pie in India (1,055/- on 14,000/-)
1234 pie in Burma.
The shareholder is now entitled to his Double Income-Tax
refunds. He has to pay 26 pie. He gets 13 pie refund in the

United Kingdom and has to get 14 pic plus r23, pie less 13 pie
.. . 14 . .
or 133§ pie in India and Burma. IHe gcts—zé.e of this or 7 pie
30

in India approximately and 6% pic in Burma approximately.
‘Thus the total D. I. T. rclief will be

13 pie United Kingdomni.
7 pie India
6% pie Burma.

263 pie or about 1656/-.

The assessee must first work out his personal refunds and
obtain them if due and must then work out his D. I. T\ refunds
and set about obtaining them.

The personal refunds in Burma are obtained from the Nou-
Residents’ Refund Circle, Rangoon, and in the United Kingdom
from the Chief Inspector of Taxes (foreign claims), Cornwall
House, Stamford Street, I,ondon.

Apparently the double income-tax relief should be applied
for from the officer who taxed the Company.

Such is the procedure put in the simplest language and it is
obvious that the ordinary assessce with a little income fromn
Burma Corporation or Indian Copper may as well abandon hope
straight away.
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DOUBLE TAXATION—EXEMPTIONS FROM

Power to make exemptions etc. Under section 60 (r)
the Central Government had powers to exempt any class of
income. By scctinn 60 (3) this power is now abolished. The
section remains in order to allow the Central Government to
rescind any existing exemptions.

The exemptions will be found in the Manual. They refer
mainly to Government scrvants, military pensions and salaries
of officers here on diplomatic and kindred jobs.

As regards double taxation, there has never been in the
Act any express prohibition of it. ‘There has always bcen a
sort of unwritten law against it and Mr. Chambers stated cate-
gorically in the Assembly that the law did not permit it.

What double taxation means. ‘The trouble, however,
is that there is no ecxact definition of double taxation. If it
means taxing the same income twice in the same hands in the
same year, then it may be taken for granted that it is not
permitted.

If it means taxing the same income in the same hands in
two different years, then it may be said that the old Act per-
mitted it, and the new Act does not. Under the old Act, the
year of account had to be a full year. In the event of a
change in the accounting period by putting the closing date
carlier, this mecant double taxation in this sense, and the
Department made no attempt to avoid it, excepl warning the
assessee. Section 4, even now makes it possible to tax foreign
income in the year of accrual and again later on receipt in
India.

If double taxation mecans that the same income cannot be
taxed in two different hands in the same year or different years,
then neither the old Act nor the new expressly stop it and
assessces are left to the Commiissioners to put matters right
and Commissioners are going to lose their powers.

Income may be taxed in the hands of an individual.
Another officer may hold that it is income of a company.
Income may be taxed in the hands of a wife. Another officer
may hold it is taxable in the hands of the husband. When
both assessments are in the same province, the assessees may
hope to get justice but when they are in different provinces,
each may honestly feel it is clearly right and High Courts have
been known to differ.
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In the old form of return for Companies, there was a column
for deduction of any sum already taxed. What exactly that
meant no one knew but in its most literal form it was indeed
a very definite ban on double taxation. The form was then
changed, apparently to make it more explicit but it became less
explicit on this point. Now in the new return in Part IV is
the phrase ‘““‘deduct any profits or gains upon which tax has
alrcady been paid’’.

If that means paid in any onc’s hands it is explicit enough.
The Income-tax Officer will, however, arguc that it does not
mean that and in certain cases it is easy to see that it would
not necessarily mean that.

The exemptions already published, however, make things
as plain as they can and particular attention is drawn to the

Income-tax Manual para 18.

Exemptions under Para 18. Para. 18 cxempts:—

“Sums received by an assessee on account of salary, bonus, com-
mission or other remuneration for services rendered or in lieu of interest
on money advanced to a person for the purposes of his business,
where such sums have been paid out of or determined with reference
to the profits of such business and by reason of such mode of pay-
ment or determination have not been allowed as a deduction but have
been included i the profits of the business on which income-tax has
been assessed and charged under the head business.

Provided that such sums shall not be exempt from the payment of
super-tax unless they are paid to the assessee by a person other than a
company and have already heen assessed to super-tax’’.

Those words would appear to be as wide as they possibly
can be. The arrangement is very similar to the law in the
case of unregistered firms when the partner pays on his share
if the firm has not paid. Nevertheless there is always an
attempt to whittle down the truc meaning of these words.

There are private companies in which the shareholdeis are
directors. 'The Income-tax officer may consider that the sums
paid as dircctors’ salaries or fees are unreasonably high and
disallow part of them. ‘That part ought to be tax free in the
hands of the recipients but the Income-tax officer builds up
his objections to this course on the words ‘‘by reason of such
mode of payment’’.

They certainly are somewhat obscure and in such cases the
practical course is to fix the directors’ salary at a percentage
of the profits with a maximum limit. When that is done,
there can be no obscurity. Sometimes therc may be a payment
of royalty from a company to an individual. The Income-tax
officer will probably try to argue sooner or later that it is not
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an admissible expense in the hands of the company. The best
course is to start arguing first that it is not taxable in the
hands of the recipient individual. The Income-tax Officer will
resist the claim. Let him do so and put it on record and there
is a valuable point in hand when the argument about the com-
pany comes up.

This seems to be a note as much on the psychology of the
Income-tax Officers as on the law and that being so, another
tip is worth putting here.

Caution. Never make an entirely exact return even
though you are in the position to do so. It is quite natural
for the officer examining the accounts to feel happier if he
has added something back. If you feel certain that some items
of expenditure will he disallowed, do mnot add them all back
yourself. Let him do it for you. You give something. He
takes the rest. ’T'hus is amity achicved.
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Definition. Section 2 (6B) of the Act defines “firm,
partner and partnership’” as having ‘‘the same meaning respec-
tively as in the Indian Partunership Act, 1932’’, with the
exception that for Income-tax purposes ‘‘partner’’ includes a
minor who has been admitted to the benefits of partnership.

‘The decfinitions given in the Indian Partnership Act are
as under (section 4) :—

‘ “Paninership’ i1s the relation between persons who have agreed
to share the profits of a business carried on by all or any of them acting
for all.

Persons who have entered into partumership with one another are
called individually *‘partners” and collectively “a firm’’ and the name
under which their business is carried on 15 called the ‘“‘firm name’.

Section 6 of the Indian Partnership Act is also usefully
quoted here : —

“In determining whether a group of persons is or is not a firm,
or whether a person is or is not a partner in a firm, regard shall be
had to the real relation between the parties, as shown by all relevant
facts taken together.

Explanation 1.—The sharing of profits or of gross returns arising
from property by persons holding a joint or common interest in that
property does not of iself make such persons partners.

Explanation Il.—The receipt by a person of a share of the profits
of a business, or of a payment contingent upon the earning of profits
or varying with the profits earned by a business, does not of itself make
him a partner with the persons carrying on the business;

and, in particular, the receipt of such share or payment—

(@) by a lender of money to persons engaged or about to engage
in any business; .

(b) by a servant or agent as remuneration;

(¢) by the widow or child of a deceased partner as annuity; or

(d) by a previous owner or part owner of the business, as con-
sideration for the sale of the goodwill or share thereof,

does not of itself make the receiver a partner with the persons
carrying on the business”.

A firm cannot be a partner in another firm. Where such
an arrangement exists it is to be taken as meaning that the
individual partners are themselves partners.

A person not responsible for losses cannot be a partner.

The foregoing will have given the reader an insight into
what a firm actually is. We now come to the method of their
assessment to income-tax.

For Income-tax purposes, firms are divided into two
categories—registered and unregistered. ‘The method of
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securing registration is given later on in this chapter,
and its advantages are considerable, unless the firm is very
small. Partners of registered firms are better off than those of
an unregistered firm and members of companies, particularly in
the latter case where super-tax paid by the company is not
treated as a payment made on behalf of the shareholders.

A registered firm is defined in the Income-tax Act [sec-
tion 2 (14)] as ‘‘a firm registered under the provisions of sec-
tion 26A’’. (These provisions are given under the head
‘“Registration of firms’’).

An unregistered firm is defined [section 2 (16)] as ‘‘a firm
which is not a registered firm”’.

Registration of firms. An application for registration is
to be made in the special form available on application and
must, under the new law, be signed by all the partuers. ‘The
application, accompanied by an instrument of partnership it
duplicate specifying the individual shares of the members,
should be filed at any time prior to the assessment, but it is
advisable to forward it with the return (section 26-A). The
Income-tax Officer has the right to question the agrecment and
to reject it if in his opinion the transaction is mala fide. He
has also the authority to impound an insufliciently stamped
document. It should be remembered that a minor who has
been admitted to the benefits of partnership is treated as a
partner for Incomec-tax purposcs.

On receiving the application, and satisfying himself as to
the genuineness of the dced, the Income-tax Cfficer will
endorse the original with a certificate to the cffect that registra-
tion has been allowed, and return the deed to the assessee. The
duplicate copy will remain as part of the assessec’s record.
Where the original cannot be produced, and the Imcome-tax
Officer is satisfied that such is the case, he will accept a duplicate
and endorse it accordingly. In such a case, however, an extra
copy should be sent for record purposes. Where the original
cannot be produced, the copy submitted is to be certified by
all the partners as being a true copy.

Registration once granted, holds good up to the end of the
financial year in which it is allowed, but can be renewed each
year by the Income-tax Officer on an application in the form
mentioned above, accompanied by a certificate signed by all
the partners to the cffect that the constitution of the firm
remains unchanged. Should the constitution change, a new
partnership deed is, of course, necessary.
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An application for registration will be accepted up to the
time of making an assessment, irrespective of when the assess-
ment is made. An appeal may be preferred to the Assistant
Commissioner within 30 days of receipt of the Income-tax
officer’s refusal to allow registration. In such cases, the Assist-
ant Commissioner has the authority to grant registration even
after the assessment is completed.

Registration may be refused or cancelled if, for failure to
submit a return of income, or furnish evidence called for by
the Income-tax Officer within time, an ex parte assessment is
made. (See Ex Parte Assessment). ‘The Income-tax Officer,
however must give the firm at least fourteen clear days in
which to show cause why the cancellation should not be
effected. (See section 23 (4) proviso). No specific appeal is
provided in the Act against cancellation of registration in such
circumstances.

Assessment of Registered Firms. [Scction 23 (5) (a)].
An assessinent is made on the firin direct, but is not carried to
the demand stage. Instead, the total income computed is
allocated among the partners in proportion to their shares and
is included in their total income. For the method of com-
puting such shares, see bclow. If, however, one of the
partners is residen® outside British India, his sharc of profits
is assessed on and payable by the firm, at the rate applicable
to his total income (including the share of income in question).
Losses made by the firm are similarly allocated to the partners.

Where a change has occurred in the constitution of a firm,
or where a firm has been newly counstituted, the assessment
is made on the firm as it is constituted at the time of
making the assessment. The distribution will, however, be
made amongst those who were partners in the previous year
and in proportion to their shares in such previous year. If,
however, for any rcason the tax thus assessed on any partner
cannot be recovered from him, it will be recovered from the
firm as constituted on the date of assessment. These provi-
sions are new and are aimed at putting an end to the practice
of changing the constitution each year and to enable the
Income-tax Officer to assess according to the actual distribution
of profits. (See notes on Succession).

If the shares are not distributed among the partners in
the proportion laid down in the partnership deed and the total
income of a partner is as a result shown at a smaller figure,
he can be penalised to the extent of 1% times the difference
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between the tax finally assessed on him and the tax as based
on the figure of his return. [Section 28 (2)].

In preparing the assessment of the firm, losses under ome
head can be set off against any profits under another head.
Should a margin of loss still remain, it will be apportioned
among the partners as above in the ratio of their proprietorship
and can in no circumstances be carried forward to be set off
against the income of the firm itself in the following year
(Section 24 (2) Proviso).

Share.—The word “‘share’” here should not be given the
meaning ordinarily attached to it. It includes any sums
shown in the books of the firin as payable to a partner by way
of salary, interest, commission, or other remumneration (sec-
tion 16 (b)), which has the effect of their increasing or
decrcasing the amount based on the actual division of net
profits or losses. If the resulting figure is a loss, it may be
set off against the other income of such partner in that year, or
carried forward. (Sec ‘‘Set Off”’).

Where an unregistered firm (see under ‘‘Unregistered
I"irms”’) is treated by the Income-tax Officer as a registered
firm, these provisions will also apply.

Super-tax is payable on any profits derived by a partuer
from a registered firm if the figure of his total income,
including the share, makes him liable to super-tax.

Where a previous partner has given up his share in a firm
as a result of a change in constitution or has died, only his
successor by inheritance and no other person (e.g., the person
succeeding him as a partner) is entitled to carry forward losses
allocated to him by the registered firm, when he was a partner.
[Section 24 (2), 3rd proviso].

This is a very important provision and has been influenced
by the fact that a son inheriting a business from his father
is liable to pay his father’s business debts out of the assets
that he inherits.

Assessment of Unregistered Firms. The method of
assessment differs from that of a registered firm in that the
assessment is made on the firm direct, at the rate appropriate to
its total income (see Finance Act, 1939, Schedule II). For
the purposes of super-tax the first Rs. 25,000 total income is
exempt.

With a view, however, to putting an end to the practice
of avoiding registration when the assessee finds it to his
advantage to do so, section 23 (5) b—a new provision—has
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been’ inserted in the Act. This enables the Income-tax Officer
to treat the firm as registered and make the assessments on
the partners accordingly (sce ante ‘““Assessment of Registered
Firms”’) if in his opinion treatment as a registered firm would
be to the benefit of the Revenue.

The object of this provision will be better understood after
a study of this chapter.

We have already stated that an unregistered firmn is
assesscd in the same manner as an individual on its total
income and tax levied at the appropriate rate. Tax is payable
by the firm direct.

Each partner’s ‘‘share’’ is then ascertained and included
in his total income as income from an unregistered firm but
he is mnot taxed again on the sum. It should be mnoted,
however, that this ‘“‘share’’ is made up of the partner’s
portion of the net profit or loss, as the case may be, increased
or decrcased by any suns payable to him by the firm in the
shape of salary, interest, commission, or other remuneration,
and included in the firm’s account.

In the partner’s personal assessment, his share in the
unregistered firm (computed as above) will he included in his
total income for rate purposes only and will be exempt from
tax if the firm has paid tax. If, however, the firm’s total
income was below Rs. 2,000 no exemption in respect of his
“share’ will be allowed in any partner’s hands. [Section 14
(2) (a) read with section 16 (1) (a)].

Similarly with super-tax. If the firm has paid super-tax,
the amount of his share computed as above will be included
in the partner’s income if a plus figure for rate purposes only
and thereafter allowed as an exemption. Where, however,
no super-tax has been paid by the firm, no exemption will be
allowed to the partner in respect of such share. This
paragraph does not, of course, apply to cases where the
Income-tax Officer has exercised his power of treating an
unregistered firm as a registered firm. (Section 55).

Set-off of Losses. Any loss made by an unregistered
firm cannot be set off as a whole against the income of any
or all its partners [section 24 (2)]. The firm may, however,
carry forward such loss as provided. [Section 24 (2)]. (See
“Set Off).

For further details see under Set off and Carry Forward of
Losses.
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FOREIGN INCOME—EXEMPTION FROM

Section 4 (a), third proviso, says that if the income accruing
or arising outside British India exceeds the amount brought
into British India Rs. 4,500 of the excess is exempt. As
pointed out in the note on ‘“Filling the Return’’ the return form
seems to be in error. It provides only for giving the exemption
to ordinary residents. There seems to be no justification for
that limitation. All residents, whether ordinarily resident or
not ordinarily resident are cntitled to it.

It is clear, however, that it may make a good deal of
difference how it is allowed.

Supposing an assessee has income from Singapore which
has no income tax amounting to Rs. 4,500 and income in the
United Kingdom amounting to Rs. 4,500. If he could set the
Rs. 4,500 exemption against the Singapore income he would
pay on the United Kindom income and get most of it back
through the double income-tax relief provisions. If he had
to set it against the United Kingdom income he would get
nothing back. Nothing is said, so far, as to how the exemption
is to be claimed but it is probably intended that it should be set
off proportionately against all foreign income. In the absence
of any ruling, assessces should claim it as suits them best.
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CALCUTTA HIGH COURT RULES UNDER THE
INCOME TAX ACT

The first four and the sixth of the following rules were
passed with effect from the 24th April, 1927. The fifth rule
was substituted for the former rule 5 and rr. 7 and 8 were
added with effect from the 1st June, 1928.

The words ‘“‘and Attorneys’’ were added after the word
“Vakils”’ in r. 6 with effect from the 1st June, 1928.

1. All references under section 66 of the Indian Income-
tax Act, 1922, whether arising in the
Reference to be pre- Court’s Original or Appellate Jurisdic-
sented to Registrar. tion, shall be presented to the Regis-
trar, Original Side, and shall be dealt

with on the Original Side.

2. Paper-books in respect of each reference shall be
prepared by or on behalf of the Con-
Paper-books. missioner and be filed within one month
(or within such further time as the

Registrar shall allow) of the presentation of the reference.

3. Upon the paper-books being filed the Registrar shall lay

the matter before the Chief Justice who

Appointment of Bench  shall appoint a Bench under section 66A

to hear. of the said Act to hear the reference
and shall fix a day for the hearing.

4. Notice of the day fixed for the hearing shall be given
by the Registrar to the Commissioner

Notice to parties. or his solicitor (if any). The Com-
missioner shall cause such notice to be

served on all parties to the reference.

5. Every application under section 66 (3) of the said Act

shall be presented to the Registrar, Original Side, who shall

submit the same to the Chief Justice or

Applications under s. to the Bench appointed by the general

66 (3). or special order of the Chief Justice, for

the purpose of fixing a date for hearing.

The Registrar shall intimate to the person presenting the

application the date so fixed and the Bench before which the
same shall be made.

95



PRACTICAL GUIDE TO INCOME TAX IAW

6. Vakils and Attorneys shall be entitled to appear and act

in all matters governed by these rules

Who may act. whether the same arise in the Court’s
Original or Appellate Jurisdiction.

7. Unless otherwise ordered, a Vakil or Attorney appearing

on such reference shall receive for all his work and labour in

the matter a fee of seven gold mohurs

Fee for acting. besides such fees for Advocates, if any,

appearing therein as the Court may

allow. Such fees shall be paid by such party as the Court may
order.

8. Whenever a Rule is issued by the Court on application

. under section 66 (3) of the Indian

Service of Rule under Income-tax Act, the rule, shall

s. 66 (3). be served upon the Commissioner of

Income-Tax. The Commissioner shall

be at liberty to show cause by means of a letter addressed to the
Registrar, Original Side.
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HINDU UNDIVIDED FAMILIES.

Hindu Undivided Family. A Hindu undivided family is
nowhere defined in the Act, the only reference we find to it
among the definitions (section 2 (9)) being that “person”
includes a Hindu Undivided family.

Any other than a very simple sketch of what constitutes
such a family and the type of property assessable as belonging
to it, would hc outside the scope of this work, and the keen
student is referred to one of the scveral treatises on the subject
written by specialists in Hindu law.

Briefly, a Hindu undivided family is a coparcenary or
tenancy in common, existing only among certain degreces of
relatives, including relatives by adoption. The law on the
subject is governed by Hindu religious tencts and the decisions
of civil courts and a Hindu undivided family as such cannot be
formed by contract among strangers or others outside the stated
degrees of kindred.

There are two schools of Hindu law, the Dayabhaga and
the Mitakshara. T'he lormer is confined more or less to Bengal
alone.

The fundamental point of difference between the two may
broadly be stated to be in their attitude towards ancestral
properly and the admission of females into the coparcenary in
certain circunstances. .

Under cither law, the carnings of the members from the
exercisc of a profession or otherwise, are not joint family
property. Such income is accordingly assessable in the hands
of the individual members. Once, however, such income is put
into the common pool, it becomes joint property and is treated
as such. Property acquired by the father during his lifetime,
under either school, is similarly his and can be alienated by
him at will. It will thus be seen that the only problems that
arise are in connection with property inherited, either by a
father with sons or by sons from their father. A Hindu
undivided family formed of several generations is not
uncomiuion.

Dayabhaga Law. Under this school, ancestral property
remains the sole property of the father during his lifetime and
is in the same position as that self-acquired, unless of course
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he himself is a member of a coparcenary. On the father’s death,
however, should the sons decide to enjoy the property jointly,
a coparcenary immediately opens and embraces also the male
children of the sons (brothers).

At least two male members are essential before a coparcenary
can be formed, but once this state exists, the wife and daughter
of one of the members can, in the event of his death, be
admitted into the coparcenary in his place. It is thus possible
to have a Hindu undivided family consisting of one male
member and the wife and daughter of his deceased brother. In
the event of partition, however, the two females can possibly
claim only the share to which their father would have been
entitled-—namely, half.

All that the sons arc entitled to during their father’s life-
time is maintenance but no attempt is made to tax the main-
tenance received by the sons, nor are sums spent as such
allowable as a deduction to the father.

Mitakshara Law. Under this school, the self acquired
property of the father remains his own, and can be alienated
by him at will on the same lines as that of a father under the
Dayabhaga law. With regard to ancestral property, however,
the position is different. Immediately the grandfather dies, his
grandsons acquire a right to his cstate—a right which extends
to cvery male descendant from the tiine of his birth, and in
certain cases in the womb. The Mitakshara male infant has
accordingly been referred to as ‘‘a terrible gemntleman.’”” 'The
position of the father (in regard to the ancestral property) is
after the style of a trustee to his cestui que trusi. 'The whole
family, with their male descendants, are thus treated as one
joint whole—the only property excluded bheing that acquired
by the father and the male members by their own exertions,
if not sunk into the pool at their option.

If, however, the ancestral property devolves by inheritance,
either from his father or his brother, on a single male member
himself without any male issue, the coparcenary virtually closes,
to be immediately opened again on the birth of a son. The
existence of a wife and daughters does not affect the issue.

Stridhan. From the foregoing it would appear that the
Hindu lady has no rights whatsoever. A note on Stridhan is
accordingly appropriate here.

Gifts from a husband to his wife or from a father to his
daughter remain her sole property, and are passed on from
mother to daughter. Where the right to maintain her daughters
devolves on a Hindu mother, sums paid as such maintenance
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are not admissible as a deduction in her assessment to income-
tax, nor can their value be treated as income in the hands of
the daughters. Stridhan, which exists of gifts as mentioned and
the .income therefrom cannot, however, be assessed as joint
family property in the hands of a mother and her daughters.
Such property remains that of the mother during her lifetime
and can be alienated by her at will. But see under ‘“‘[Husband
and Wife”.

Legal Assumption of jointness. The law assumes that
the property held by a Hindu family is joint, and this presump-
tion continues until the contrary is proved. Further, once the
property is proved to he joint, the presumption is that it
continues so until partition is proved. Similarly, further
property acquired by the family, or property acquired from
family resources is considered joint in the absence of proof to
the contrary.

These presumptions apply, however, in the case of males
alone, and not to property held by a Hindu lady as her
stridhan, nor to further property acquired from such resources.

Partition. This is normally brought about by a decree of
a Court, or by a formal registcred deed (where the property
mvolved is in excess of Rs. ro0). Other considerations can also
bring this about, such as the surrender by one of the co-owners
of his rights or his remaming separate for over twelve ycars,
by a member ceasing to belong to the Hindu Faith, and by the
expressed or written consent of the members to partition.

Tt is this last method which occasions most trouble to the
Income-tax officer and which forms the most common ruse
adopted in an endcavour by the members to seek the.benefits of
individual assessment.

Partition has been held by the Courts to be mainly a
question of fact in each case, and this is the most powerful
weapon in the Income-tax Officer’s hands and used by him
whenever substantial evidence in the shape of a partition deed
or otherwise is not furthcoming. Mere cessar in commensality
is not conclusive on the question of partition.

The following extract from the speech of Mr. Bhulabhai
Desai in the Assembly, at the time of removing the words from
the then existing law—‘‘that a separation of the members has
taken place”,—-will prove of interest and clear any further
doubt as to the exact object behind the amendment of
Sec. 25A(1) (Debates, p. 3966) :

“My Honourable friends at least concede that there need not be
separation in worship and food. Now, we come back to property. A
partition is nonetheless a valid and genuine partition w ether it is
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divided by metes and bounds or not. Does not my Honourable friend
know of cases of two or three persons owning a house? Has it ever
been required that it should be separated into so mauy tenements? My
Honourable friends themselves carried an amendment that an association
of persons who are owners of property shall be taxed on their own
proportion of the share in the property. Now, a divided Hindu family
is an association of persons holding property in definite shares. They
have already done it here in this House, there is an amendment passed
by which, in the case of an association of individuals holding property
in deﬁmte shares, curh one of them will be taxed on his own share;
and in the net rcsult of a genuine partition—you can question the
authenticity, that is another matter—but I am assuming that it is per-
fectly genuine, that they have not broken the walls and so on. I would
put it to my Honourable friend whether there is any distinction between
an association of individuals holding property in definite shares and
divided members of a Hindu family. Suppose we three of us buy a
property, myself, Mr. Aikman and Mr. Aney, it is not rcquired that we
must necessarily have three partitioned walls before it is done. We
may be letting out the property. 7The metes and bounds is a matter
which makes 1t still worse, because it can easily happen that in a
dwelling house you may divide it hy metes and bounds, but, in the
case of a property which is only intended to produce income, I do not
see where the law comes in, that you must do it by metes and hounds.
Why must you do it? What the law requires is that yvou must divide
the property. Supposing there is a chawl, and thirty rooms helonging
to each brother, and it is said : ‘“You must be taxed on a hundred, all
of vou together unless there is a partition of thirty rooms each”. My
Homnourable friend is mistaken. I can well understand vour going to
the primitive stage of an ordinary field, where perhaps the metes and
bounds idea has some sense, but we are dealing with people belonging
largely to urban areas who have varieties of kind of properties. That
is an expression which is a purely pliysical one. Supposing we had a
share of Sholapur mills. Does he want that the parapets should be
divided into three parts? I am amazed at the idea of those wanting a
provision which in law cannot possibly be given and nobody can insist
upon that. They can inquire as much as they like whether the particular
document in question is genuine. 7That I admit but if the document is
genuine, I hope this House will not be inveigled into the belief that
you want an actual division for the purpose of what otherwise any three
other persons might hold as property. Sir, I support the amendment”.

Res judicata. This legal principle does not apply to
Income-tax decisions, and partition assessments once allowed by
an Income-tax officer in any one year can be withheld in
another year if fresh facts come to light. In such cases the
mode of assessmient reverts to that of joint status. What effect
such a situation will have under the new Act, where assessments
can be reopened for 8 years in certain cases, remains to be seen.

Assessment, This is detailed below. The special provi-
sions of section 25A have been inserted because otherwise no
assessment would be possible on a Hindu undivided family
between the end of the last previous year and the date of
partition, when after partition the family, as such, ceases to
exist. Under the old Act there were several decisions in regard
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to trading families, and as such, the new Act provides that the
special provisions apply up to the date of partition, whether
or not a partnership between the erstwhile members has since
been effected. (See ‘“Assessment after Partition’’, infra).

A Hindu undivided family is assessed as a single unit—a
fact which enhances their rate of tax and in many other respects
puts this class of assessee at a distinct disadvantage. Many a
ruse has been devised to have assessments made on the indivi-
dual members. We have the old, old story of a bogus
partnership deed prepared after alleged partition and presented
to the Income-tax Officer year after year with an application for
registratiou as a firm—and as regularly rejected by him. Other
methods, more intelligent, have proved successful, but the
whole points to general discontent against this method of
assessment. ‘The matter was raised before the Enquiry
Committee, and sympathetically considered by them. A
perusal of their report, however, shows that apart from technical
difficulties, a strong argument against abolition of the bulk
assessment svstem was the considerable risk to the Revenue that
wonld he involved in a change over. (Fnquiry Committee
Report, page 24).

Once the total income of the family has been assessed the
shares of the members are no longer assessable in their hands—
they are not even included in their individual assessments for
rate purposes. [Section 14 (1) read with section 16 (r)]. ‘This
applies even in cases where the total income of the family is
helow the assessable limit—a marked difference from the case

of unregistered firms.

Residence. ‘T'he status of a Hindu undivided family has
been defined by the new Act and considerably affects the
assessments of families, the whole or part of whose income
accrues or ariscs outside British India.

A Hindu undivided family is resident in British India if the
control and management of its affairs is situated wholly in
British India [section 4A (b)]. It is ordinarily resident in
British India if its manager is ordinarily resident in DBritish
India. [Section 4B (b)].

For further details re Residence and its effect on assess-
ments, see under “Residence’’.

Allowances. Life Insurance premia paid on behalf of any
male member or of the wife of any male member of the family is
allowed as a deduction, subject of course, to being included in
the total income for rate purposes and to the statutory maximum
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of one-sixth of the total income, or Rs. 12,000, whichever is
less. [Sectionm 15 (2) & (3)].

Assessment after partition. A Hindu undivided family
continues to be assessed as such until a claim is made by them
to the effect that a partition has taken place. [section 25-A(r)].
Unless this claim is made, the old method of assessment con-
tinues, whether or not the property has been partitioned.
[section 25-A (3)].

There is no statutory method of notifying a partition. All
that the Act cnjoins is that the Income-tax Officer should satisfy
himself that the partition is genuine and then record an order to
this effect. He is permitted to make any enquiry into the matter
he may consider necessary, but no order can be passed unless
notices of such an enquiry have been served on all the members.

In practice, a claim is made in the form of a letter notifying
that the Hindu undivided family as such ceased to exist from a
certain date. The Income-tax Officer then issues notices to all
the meimbers asking them to appear on a certain date, along
with any evidence they may wish to produce in support of the
claim. They are then interrogated and if the Income-tax Officer
is satisfied, he records the order laid down in the Act and pro-
ceeds to make separate assessments. [See ‘“Succession’’].

Though partition is possible without a deed (which inci-
dentally entails a heavy stamp duty according to the value of the
properly to be partitioned), the Income-tax Officer generally
insists on the production of one and rejects the application in
its absence, unless any other evidence of a convincing nature
is forthcoming.

An important amendment has now been made making
separation by metes and bounds unnecessary. All that is now
necessary is that the members should have expressed a desire
to separate and that the once common property should have
been partitioned in distinct portions. Continuance of a com-
mon mess, worship and residence will not affect the issue if the
partition can be proved genuine.

In most cases, assessment on the members individually
results in a reduction of tax. This puts the Income-tax Officer
on his guard and each casc is viewed with a certain amount
of suspicion leading to an unfortunate tussle between the
members and the representative of the Revenue. The Revenue
generally wins, unless the members can put up a first class
case.
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HIRED MACHINERY, PLANT & FURNITURE.

Special reference is now made to these in the new Act.
[section 12 (3)].

Income from such a source is assessable under the head
‘Other Sources’ unless the assessce makes the hiring a regular
business.

The section as originally drafted, provided for an allowance
of depreciation only as per section 10 (2) vi. This was extended
by the Assembly to its present form and now permits of deduc-
tions at the timc of assessment on account of insurance premia,
current repairs, depreciation and obsolescence—(sections 10 (2)
iv to vii.)

Where, however, the assessee’s business consists of the
hiring of machinery, plant and furniture, the section on bhusiness
with all relative allowauces, will presumably apply.

1t shonld be noted that these allowances are only perinissible
when the machinery, plant or furniture let out are the property
of the assessee.
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HOUSE PROPERTY (SEC. 9).

This section applies only to income from house property
consisting of ‘‘buildings or lands appurtenant thereto’” of which
the assessee is iie owmer. ‘‘Appurtenant’’ has been defined
as meaning ‘‘usually enjoyed with or occupied with’’.

Income from house property outside British India or from
vacant or waste land, hats, ground rents etc. is taxable under
section 12 (see Other Sources). Similarly rents received from
property held on lease.

Where the owner of the property carrics on a business, the
whole or part of the property used for such business purpose is
exempt from tax. Where, however, the busincess is carried on
by another, the owner of the property is in the position of a
landlord and taxed on the rents received. This applies even
in cases where the owner is a company, firm or association of
persons. The new Act, however, provides that this exemption
applies only in cases where the business is of a nature assess-
able to income-tax. ‘T'his affects possibly clubs and other mutual
concerns (see under Clubs). ’'The exact line of demarcation
between this section and scctions 10 and 12 (business and,
other - sources) has, however, given rise to many difficulties.
The Allahabad High Court has held that income from stablas
erected on land sub-leased in portions by a lessce is asscssable
under ‘other sources’. ‘The fact that property is cwned by a
business concern, or purchased from the funds of the bhusiness,
and the proprietorship and letting is conducted after the style
of a bhusiness, does not necessarily imply that the income should
be treated as coming within the ambit of section 1o (business).

Confusion also arises in cases of a composite nature, for
example, where clubs let out a portion of their premises to
members or non-members and charge an inclusive daily rate
for rent, messing, light, ctc.

Bona Fide Annual Value. Thc Act makes the “B. A.
V.” the basis of assessment. The Income-tax Manual defines
this phrase as ‘‘the full market value at which a huilding could
be let from ycar to year irrespective of any charges by way of
municipal rates or taxes thereon’”’. It thercfore differs from
the actual annual rent payable on a long term lease or the
actual rent payable on a yearly lease under a privileged rental
or with tenant’s liability to pay owner’s rates or taxes.

104



HOUSE, PROPERTY

From the foregoing it is evident that the fixing of a
figure for assessment is no simple matter. The valuation shown
on the municipal bills is a rough guide, but these are available
only in the larger cities. In district towns, the bills for local
rates furnish some assistance, by working back on the percen-
tage taxed. The area in which the property is situated has
also to be taken into consideration, and the original cost of the
land and building is sometiines useful as a basis for computa-
tion.

The actual rent received, however, is in practice the method
most generally adopted—after the addition of a suitable per-
centage in the case of privileged rentals.

I'roperty occupied by the owner. The final assessment
on property occupied by the owner for residential purposes is
limited to one-tenth of his total income. It should be noted
that ‘total income’ is made up of only sums taxable under the
Act, and excludes items such as agriculture, etc.

This gives rise to many a ridiculous situation, for example,
where a palatial residence is to be assesscd in the hands of a
person who has a large income from agricultural lands and a
petty or no income from other sources.

\Where only a portion of a building is occupied by the
owner, and the remaining portion let, this provision will apply
to only that portion in which he resides.

A person may have several residences, for example, in a
city where he works, and in his native village. In such cases
the one-tenth assessment applies to the several ‘residences’
taken together as constituting one unit.

Allowances. Seven allowances are specifically provided
for by the Act and are given below, along with short explana-
tory notes. Tixpenditure, wherever necessary, has of course
to be proved.

(1) & (2) Annual repairs—An arbitrary figure of one-sixth
of the B. A. V. has been fixed as the allowance for repairs,
irrespective of the amount actually expended on this item.

The method of arriving at this fraction of one-sixth is
also provided for and is roughly as under.

(a) In cases where the property is occupied by the owner,
or where it is let and the owner has undertaken to bear the cost
of repairs, the allowance is computed on the actual B. A. V.

(b) Where the letting contract enjoins that the tenant is
responsible for repairs, the difference between the B. A. V. and
the rent paid by the tenant, up to a maximum of one-sixth of
the B. A. V.
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The reason behind this latter provision is obvious. Where
a tenant agrees to bear the cost of repairs, the natural pre-
sumption is that the rent demand is reduced by a notional figure
for current repairs that will be necessary during the period of
tenancy.

Insurance

(3) The amount of annual premium paid to insure the
property against risk of damage or destruction is the only item
of its kind allowed under the Act as a deduction.

Executive instructions have, however, been given to the
effect that premiums paid against risk of loss of rent may be
allowéd as a deduction, provided the assessee agrees to pay
tax on any sums received as compensation from the insurance
company as the result of a claim.

(4) (a) Interest paid om a mortgage or capital charge
cffected on the property.

(b) Any annual charge on the property. (This amended
wording permits of deductions for charges other than interest
and ground rent and was inserted on the recommendation of
the Income-tax Enquiry Comunittec Report, page 31). The
Committee also suggested the restriction of interest allowances
under this section to interest paid only in respect of a mortgage
or other charge by the assessee or in respect of money borrowed
specifically for the acquisition of the property or for its repairs,
removal or construction (Report, page 48). 'This suggestion
has not been adopted.

(¢) Ground rent paid for the land on whlch the property
is built,

(d) Interest on capital borrowed for purchasing, construc-
ting, repairing, renewing or reconstructing the property.

Interest is allowable whether paid or incurred.

(5) Sums paid on account of land revenue for the land on
which the property is built.

(6) Rent collection charges up to a maximum of 6% of
the B. A. V.

The old Manual interprets this allowance as 6% of the
B. A. V. as arrived at after deducting any allowance for
vacancy. There is no statutory support, however, for this
assumption.

(7) Vacancies. This allowance is based on the net figure
arrived at after deducting allowances (1) to (6) from the B.A.V.
If the property has been vacant for 6 months, half this net
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figure will be allowed ; if vacant for 3 months, one-quarter,
and so on.

During the Assembly debates on the amending Bill, it was
pointed out that buildings were often let out in parts or flats,
and that this allowance should also be extended statutorily to
cases in which certain flats or parts only remained vacant, and
not necessarily the building as a whole. The amendment was
carried and will be appreciated by owners of such property,
particularly in large cities where letting on the flat or room
system is the rule.

In practice, however, computation of the allowance is
likely to cause confusion where numerous parts are involved
and possibly the remedy lies in apportioning the B.A.V. among
the various sections and treating each with its own allowances
as one complete whole.

Set off. An important concession has been introduced by
the Amendment Act. Up to 31/3/39, a loss under this section
could not be set off against profits from any other source, nor
could any such loss be carried forward. ‘These restrictions
have since been withdrawn and the new provisions will apply to
all assessments made from and including 1939/40 onwards.

Extra concessions. In addition to the seven allowances
mentioned above, e¢xecutive instructions contained in the
Income-Tax Manual (old) permit the following further deduc-
tions at the time of assessment:—

(r) Legal expenses, subject to the following provisions:

(a) Only nectt legal expenses, that is, expenses after
deducting any costs recovered from the opposite
party will be deducted. :

(b) The actual expenses, incurred in excess of the costs so
deducted will be allowed in the year in which the
decree is passed: a further allowance for costs
proved to be irrecoverable will be given later, if
necessary.

(¢) The total allowance for collection charges including
legal expenses allowed must, of course, not exceed
the statutory 6 per cent.

Municipal tax s Occupiers taxes paid to a municipality
are, in practice, allowed. A heated argument centred around
the non-allowance of similar taxes payable by the owner,
without any success.

The Enquiry Committee (Report, page 30) have, however,
suggested that executive instructions should issue to the effect
that in computing the annual value of property, allowance
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should be made for charges borne by the owner, levied speci-
fically in respect of services, e.g., water and conservancy,
rendered to the occupier of the property. This possibly includes
pumping charges and the like, but whether the recommendation
will be adopted, only time can tell.

Interest. Interest may be either paid or incurred to qualify
for allowance under this section. INo interest payable to a
person resident outside British India will, however, be allow-
able unless tax has been deducted thereon at source and paid
in to the Authoritics (see Deductions at Source).

This restriction does not, apply to cases where
the interest paid is on a loan issued for public subscription
before the 1st April 1938 or where the non-resident has a local
agent from whom tax can be recovered in the normal course.

Joint Ownership. A new sub-section [section g (3)]
provides that where property is owned by two or more persons
in definite shares, the share of each person will be included
in his total income, and no assessment made on the joint owners
after the manner of an ‘‘association of persons’’.

The reasons for this amendment are given below (Income-
tax Enquiry Committee’s Report, page 25) :—

“(i) Joint owmership. One High Court has held that
joint ownership of propcerty constitutes the joint owners an
“association of individuals’’ assessable as such. It will be
readily seen that the tax pavable on the present basis may
be either more or less than the tax that would be payable
if the income were assessed in the hands of the individual
owners. For example, two persons own property in equal
sharcs, which yield an income of, say, Rs. g,000, each of them
having other income in excess of Rs. 40,000. In this case,
the Rs. 9,000 would be assessed at g pies in the rupee although
the rate of tax appropriate to the individual assessees is
2 annas 1 pic.

Another example may be given. A and B, each with a
personal income of Rs. 400, share equally the joint ownership
of property producing Rs. 3,000. Taken individually cach has
an income of Rs. 1,000 upon which no tax is payable, but
assessing the Rs. 3,000 as the income of an association of
individuals, the tax payable is Rs. 04.”

B. A. V.—Dwelling House. We have used the term
“‘dwelling house’’ as it is the ome most commonly employed
by Officers of the Department when referring to property in
which an assessee resides as distinct to that portion which he
lets out to others.
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We have already stated above that the maximum B. A. V.
in this case is one-tenth of the total income. As the total
income includes the sum finally assessed on the dwelling house
after the deduction of the statutory ome-sixth for repairs, etc.,
the following formula will be uscful.

Suppose X =net value of dwelling house.
Y =other income.

60X =5X+5Y
55X=5Y

Y
X=‘—1

—

In short, to ascertain the net value of the dwelling house
for income-tax purposes, take one-eleventh of the total income

from remaining sources.
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HUSBAND AND WIFE [SEC. 16 (3)].

Income of Husband and Wife. In the United Kingdom,
husband and wife are one for income-tax purposes. In India,
there is a sort of modified fusion.

A husband’s income includes for income-tax purposes—

(@) income of the wife or minor child from membership
of a firm in which her husband is a partner.

(b) income of the minor child, not being a married
daughter, from assets transferred directly or in-
dircctly otherwise than for adequate consideration
or, in the case of a wife, in connection with an
agreement to live apart.

(¢) income of any person or association of persons from
assets transferred, otherwise than for adequate con-
sideration, for the benefit of the wife or minor
child or both.

This is the law which has been in force for a few years now
with minor alterations and it has already caused difficulty.

Wives are frequently given presents at the time of marriage
but .the facts are difficult to prove after 15 or 20 years of
married life.

Any evidence that is available should be produced before
the Income-tax Officer and he should be asked to note it in his
assessment order even though it is not accepted. A copy of the
note of assessinent can then be obtained and kept in support,
not only of the evidence but of the fact that it has been offered.
Sometimes affidavits are acceptable evidence. Banks should be
asked to record any evidence there is of a wife’s income being
derived from sources independent of the husband.

Assets can be transferred to major children but in this
connection the note on settlements should be read.

Any income the wife earns on her own account or any
income from assets she has inherited or had given to her by
people other than her husband is her own, and she herself will
be taxed on it. The residence rules will be applied to her
individually.

Gifts from Husband to Wife. As for income from gifts
from the husband to the wife, the position is not plain. Mr.
Chambers in the Council of State was asked what would be the
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position if a wife invested the odds and ends of pin money given
to her by her husband. He replied that any Income-tax officer
with common sense would treat the income as her income. The
writer knows of no Income-tax Officer with common sense
enough for that. The officers say that such income is the income
of the wife from assets transferred to her by her husband and
certainly in the discussion on section 16 (3) it was admitted that
an irrevocable transfer of assets from the husband to the wife
did not serve to decrease his income. Is a gift anything more
than an irrevocable transfer of assets?

However, it is not difficult to arrange matters so that within
two years the wife can prove that she has got the assets in her
own right, and husbands and wives who have joint accounts
and joint shares should take expert advice on the point.

Husband not resident, Wife resident. Any remittances
not included in the total income of the husband for tax purposes
under the Act are deemed to be the income of the wife.

Thus, if a husband lives in Chandernagore while his wife
lives in Calcutta, any remittances from income earned in
Chandernagore is held to be her income but remittances from
salary earned in Calcutta are not taxable in her hands. [Sec.
4 (2)].

If the husband pays tax elsewhere and the wife pays here,
whether double incoue tax relief will be available is very doubt-
ful. ‘The same doubt arises when a wife has U. K. income
taxed with her husband’s and is taxed alone in India.



HUSBAND & WIFE—WIFE’S OWN INCOME

As far as the wife’s own income and taxability in India
goes the position is fairly simple and has been explained in
the section—‘‘Husband and Wife””. When the wife’s income
is from U. K. securities or dividends the position is very
obscure.

For the purposes of the U. K. Act the wife’s income
is considered the husband’s income. The husband gets a refund
according to the principles explained under the heading
‘‘Personal Refunds in the U. K. to Npn-residents’”’. The refund
depends on the size of family, etc.

In British India, the wife of an ordinary resident will
be taxed on her own foreign income. Her husband is taxed
in the U. K. She is taxed here. Will any double income-tax
relief be allowed? Unless they gel executive instructions it
scems safe to argue that the wife will not get double income-tax
relief.

The wife can change her investments into one of those
few which are tax-free to non-residents of the U. K. but the
question of yield may stop her.

She might, under certain circumstances find that it pays
her to transfer them to her hushand. It will put up his rate
of tax in British India but he will, at any rate, get double
income-tax refund. I.et us hope that executive instructions
will be issued putting this right.
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INDIAN STATES RESIDENTS (SEC. 1).

The Act applics also in the Indian States and tribal areas
to British subjcects who are in the service of the Crown or of
a local authority established in the exercise of the powers of
the Crown Representative or the Central Government in that
behalf and to all other servants of the Crown in the said States
and tribal areas.

In othcr words, a servant of the British India Governiment
in these States and areas comes within the Act.

Section 7 (2) lays down that any income which would
be chargeable under the hcad salaries, if paid in British India,
shall be deemed to be so chargeable if paid to a Crown servant
in any part of India or to a servant of a local authority estab-
lished by the Crown.

Section 4 (r), Explanation 2 says that income which would
be chargeable under the head salaries if payable in British India
and not being pension payable out-side India shall be decined
to accrue and arise in British India wherever paid if it is earned
in British India.

‘I'he effect of all this is—

1. ‘The British India Government scervant earmng his pay
in an Indian State is liable to tax.

2. ‘The private employee ecarning his pay in an Indian
State is not liable but, of course, if he is a resident in any
year within the meaning of section 4A it will be foreign income
and liable if brought into British India. If not brought in, it

will be liable with the Rs. 4,500 exemption.

Note here that both the full resident and the not ordinarily
resident are liable on a business controlled in, or a profession or
vocation set up in India (i.e., British India plus the States).

3. Government pensioners living in Indian States do not
come under the Act by virtue of section 1 nor by virtue of
section 7 (2) but by virtue of section 4, cxplanation 2, their
pension is deemed to accrue and arise in British India and so
by virtue of section 4 (1) (¢) it is taxable.
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If the pension has been earned by service half in British
India and half in Indian States, presumably half the pension
is taxable but the position is obscure. See below.

4. Private pensioners living in Indian States. The posi-
tion is the same as in 3 above.

In the case of 3 and 4, section 42 is relevant. It iakes
taxable in the hands of a non-resident all income arising from
a source of income in British India. From this section it would
appear that the whole pension is taxable in any case.
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INSURANCE COMPANIES.

Insurance Companies are now assessed according to the
schedule to the Act.

I. Life Insurance Companies.

Life Insurance business is defined in para. 5 (iv) as having
the same meaning as in scction 2 (r1) of the Insurance
Act, 1938.

Assessment is made on the greater of : —

A. “Gross external incomings’ of the preceding year,
less ““management expenses’’.

B. The annual average of the actuarial surplus, less
half the bhonus allocation, i.e., the annual average
of the balance, subject to certain adjustments.

Method A.

(a) “‘Gross external incomings’’ are defined in para. g5 (ii),
but how the ““profits from reversions and on the sale or granting
of annuities” is going to work in practice in the absence of an
actuarial valuation, it is too early to conjecture.

Gross cxternal incomings are defined in para. 5 (ii) as
“‘the full amount of incomings from interest, dividends, fines
and fees and all other incomings from whatever sources derlved”

The following should also be noted : —

(i) Profits on the realisation of securities arc totally
exempt, as also premium income.

(z) Income from House Property owned by the Company
is excluded from the business assessment but re-
assessed separately under section 9. (See House
Property).

(b) ‘“Management ecxpenses’’ comprise expenditure nor-
mally incurred by a Life Insurance Company exclusively in
the management of its business, and includes commission.
Where the Company transacts other business as well, a fair
proportion of the general management expenses (on the basis
of the sums shown in the geuneral Profit and I.oss Account) is
allowable in addition to the items appearing in the Revenue
Account of the ‘‘Life” section.
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The following items are inadmissible : —
(i) Bonus and claims paid to Policyholders.

(ii) Deprcciation and loss on the realisation of
Securities.

(#4) Any expenditure inadmissible under section 10. (See
Business).

The maximum allowance for management expenses is
restricted as bclow . —
(i) 7% % of Single Premiums and First Year’s pre-
miums on policies on which the premium is pay-
able for a period less than 12 years.

(7)) 85% of First Year’s premiums of other policies.
(i) 8% % of all renewal premiums.

Method B.

(a) This is on the lines of the procedure laid down in the
old rule 25, subject to certain modifications, the chief of which
are : —

(i) Half of the bonus allocaton to policyholders is to be
allowed as a deduction.

( %) Any surplus or deficit included in the surplus or
dcficit as disclosed by the last preceding actuarial
valuation and relative to an ecarlier valuation
period, is excluded.

{i11) Where the valuation period is more than 12 months,
the credit for tax paid at source on security and
share investments will be the annual average
income-tax deducted at source during the period.

The effect of these last two provisions is to make section
18 (5) inoperative in such cases, and to nullify the judgments
of the Privy Council and the Calcutta High Court in the cascs
of the Himalaya and North British Insurance Companies.

(b) The adjustments reffered to under head B arc:—

(i) Any inadmissible expenditure as per section 10.
(See Business).

(ii) In the first computation on this basis no deduction
will be allowed in respect of the bonus allocation
to the extent to which it is paid from any surplus
relative to a previous valuation period.

(i4d) Where any bonus allocated to the policy holders
and previously allowed as a deduction for Income-
tax purposes is subsequently forfeited, it shall be
added to the surplus disclosed by the valuation.
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This provision appears meaningless as such an occasion is
hardly likely to arise in practice.

(c) Depreciation and Appreciation (para. 3b).

Depreciation or loss on realisation of securities or other
assets are allqu{cd as a deduction provided they are written off
or made provision for in the accounts or through the Actuarial
valuation Balance Shect.

Similarly Appreciation is, under the same circumstances,
treated as incomnic.

This corresponds to the old Rule 3o0.

(d) Tax Free Securities

The interest on these is totally exempt.

Income-Tax Officers’ Powers (para. 3b Proviso)

If the Income-Tax Officer, after consulting the Superin-
tendent of Insurances is of the opinion that the liability on out-
standing policies has been intentionally over-valued and assets
similarly under-valued, he may reduce the figure of reserves
etc. to a level consistent with one which in his opinion repre-
sents the true state of affairs.

II. Dividing Societies or Assessment Businesses.

The nct income is taken at 15% of the premium income,
and in the case of Non-resident Companies, at 15% of the Indian
Premiumn Income.

III. In all other Cases.

The computation is made in the same manner as for
ordinary businesses (see section 10 Business). An allowance is,
however, made in respect of profits and losses on the realisation
of investments and depreciation on the value of investments in
the same mamnner as for Life Insurance business. And in the
same way any appreciation of, or profit on realisation of secu-
rities if taken credit for in the accounts will be treated as
income.

IV. Non-Resident Companies (other than Dividing
Societies or Assessment Businesses).

The methods set out in Paras. I, IT and IIT are adopted
wherever possible. Otherwise the assessment is based on the
following formula (old Rule 35).
British Indian Premium Income
"7 Total Premium Income

Total World Income
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V. Mutual Insurance Companies.

) .Para 9 now makes these Companies taxable in a manner
similar to other Insurance Companies.

The above, we believe, to be correct but the following
doubtful points should be noticed : —

Rule 2 Proviso. Are the restrictions of the scope of the
‘“‘management cxpenses’’ allowance applicable to both methods
(a) and (b)?

The reason for the doubt is that the ‘‘Consolidated
Revenue' account of all Insurance Companies includes
‘“‘management expenses’’.

Proviso (a), however, refers to such expenses of the ‘‘pre-
ceding year’’, a term which does not fit in with a strict inter-
pretation of the actuarial method which is usually based on 2
five years’ average.

Rule 3. Similarly with the word “surplus’’. This word
appears only in Rule 2(b) and in its ordinary mecaning connotes
the surplus disclosed by the actuarial valuation balance sheet.

Moreover, ‘‘gross external incomings’ and ‘‘management
expenses’’ arc only a part of the total receipts and disburse-
ments of the Company and the difference certainly cannot be
counted as a ‘‘surplus’ remaining to the Company.

On this argument, Rule 3(a) cannot, in our opinion, he
said to apply to the method applied in Rule 2(a).

Further, the bonus allocation to the policyholders is part
of the surplus disclosed by the actuarial valuation, which arises
partly from the excess premiums charged to policyholders,
chiefly in the case of ‘‘with profits”’ policies. An allocation of
bonus out of this part of the surplus represents actually a
repayment of such excess premium paid by the policyholders.
In equity, therefore, this part of the bonus allocation should not
be taxed in the hands of the Company. Probably owing to this
reason, the reduction of half the bonus allocation from the
surplus was provided for in Rule 3(a).

If this was really the intention of the legislation, then this
benefit cannot apply to method (A) because thce premium
receipts do not come into the calculation of the ‘‘gross external
incomings”’.

Rule 3 (b). A reference to Rule 5(#) and (iit) will show
that profits on the realisation of securities, and depreciation of

118



INSURANCE COMPANIES

and losses on securities are to be excluded from the ‘‘gross
external incomings’’ and ‘‘the management expenses’’.

In the assessment under para 2(a), only two features arise,
i.e. ‘‘gross external incomings’ and ‘‘management expenses’’.
There is no provision in para 2(a) for including any other item
of income or expenditure in the assessinent to be made on that
basis. So it is difficult to see how Rule 3(b) can be applicable
to Method (A).

Super-tax, Para 3(a) exempts interest on tax free secu-
rities when computing the surplus but this paragraph, as read
with section 58, seems to imply a total exewmption from super-
tax also.

Further, this concession seems to be more after the style
of those in section 4(3) than in section 17(2).
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INSURANCE AND PROVIDENT FUND RELIEF.

Exemption in the case of insurances. This relief is
limited to one-sixth of total income or Rs. 6,000, whichever is
less (section 15). Jn the case of a Hindu undivided family, the
limit is Rs. 12,000 or one-sixth.

The following also earn relicf : —

(a) Insurance premiums paid for a life insurance or
deferred annuity insurance on the life of the
assessee or on the life of the assessee’s wife or
husband (section 15).

(b) Contributions to Provident Funds under the Provi-
dent Funds Act of 1925. This affects only certain
classes of Government or semi-Government ser-
vants (section 15).

{c) Insurance premiums on the life of any male member
of a Hindu undivided family or the wife of any
male member if the assessee is a Hindu undivided
family (section 15).

(d) Auy sum deducted in the case of a Government officer
for securing a deferred annuity or making provi-
sion for his wife and child in accordance with the
conditions of his service (section 7 Proviso).

(¢) The contributions of an employee to a recognised
Provident Fund and the interest on the balances.
(Section 58F).

The limitation of one-sixth is based on total income and
not taxable income but for this particular purpose an employer’s
contribution to a recognised provident fund, and .interest
received from the fund are not included in total income.
See ‘‘Total Income”.

The relief is given at the rate applicable. That rate is
settled by the total income of an assessee [sec. 3 & sec. 17 (2)].
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INTEREST ON SECURITIES (SEC. 8).

Interest on securities. There is not much to write about
here. Interest from securities is dealt with on the cash basis.
Section 8 refers to income received. Securities include
debentures, and Reserve Bank Shares.

Interest from sccurities is dealt with in the United Kingdom
o1t the fiscal year basis but in India on the previous year basis.

Thus, an assessce who keeps his account for the calendar
year will be assessed in 1939/40 on interest actually received
in 1938.

Against this income, there can be set off interest payable
on money horrowed for investment in the securities.

If, however, the intercst is payable outside British India
it cannot be set off against the income unless tax has been
deducted at source at maximum rates on that interest or unless
some one can be appointed agent under section 43.

The general intention of all this is clear enough but the
wording certainly seems unfortunate. Under section 43, any
person having bus:mess connections with a non-resident or
through whom the non-resident is in receipt of interest can be
appointed an agent. Therefore, if it is a resident who is being
assessed on income from securities and who is paying interest
to a non-resident it seems idle to say that there must be some one
who can be appointed agent. .

In any case, under section 18 (3-A4), if interest is payable
to a non-resident, tax must be deducted at the maximum rate
or the payer will be held responsible.

It boils down to this therefore :—

If the assessee is a resident who is being assessed on income
from sccurities he cannot set off any interest on money borrowed
from a non-resident unless he has deducted tax at the maximum
rate from the interest and has sent it to the Income-tax officer.

If the assessee is himself a non-resident he cannot claim
set off of the interest on money borrowed unless there is some
one in India who can be appointed agent and made responsible
for the tax.

The section does not say what the position is if the
borrower does not attempt to set off the interest paid on money
borrowed. Is the lender still liable? 'The answer is presumably
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yes and the borrower will be liable to pay the tax due. In that
case the Revenue will benefit doubly.

The wording of section 8, however, suggests another doubt,
Interest payable outside British India is not chargeable as an
expense unless tax has been deducted under section 18 or there
is some one who can be appointed an agent. As pointed out,
the payer can certainly be appointed agent. Therefore it looks.
as if such interest payable outside India can be charged as an
expense but under section 18 (7) the borrower can be held liable
for the tax.

Under section 18 (3-A), however, the tax deduction should
be at the maximum rate while under section 18 (7) the liability
can only be at the appropriate rate.

If therefore a well-to-do resident paying a high rate borrows
from a poor relative he can charge up the interest and be liable
himself only at the poor relative’s low rate.

If he borrows from a bank abroad, he will be liable to pay
at the maximum rate if he does not deduct at the maximum
rate so he should either deduct at the maximum rate or else
not charge up the interest at all. ‘The person at the other end
may of course get double income-tax relief.

It is clear that the whole position will need thought. It
may be best for the borrower to get himself appointed agent
for the lender so as to sece everything put through properly.

Bank commission is a chargcable deduction against income
from securities. Assessces will realise that if they want to
charge up bank -interest it is highly advisable to keep the
securities in a separate account quite apart from the current
account. Otherwise it is almost impossible to prove that they
have borrowed in order to invest.
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INTEREST ON SECURITIES FREE FROM UNITED
KINGDOM TAX IN THE HANDS OF NON-RES'DENTS.

The following securities are exempt from United Kingdom
tax and sur-tax if they are in the beneficial ownership of persons
not ordinarily resident in the United Kingdom or form part of
the foreign life assurance fund of an assurance company : —

3% % War Loan
4% Funding Loan (1g60-1990)
4% Victory Bonds.
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LEGAL AVOIDANCE.

Ethics of legal avoidance. Much has been heard of this
subject lately. In official circles it is called legal evasion and
there is held tu Le something disreputable and even dishonest
about it.

After several years experience the writer has come to the
conclusion that legal avoidance is not only inevitable but that
it is in fact desirable.

There is no such thing as equity in matters of taxation.
(ladstone said that the best place for money is in the pockets of
the tax-payer. All taxing laws contradict that. In the United
Kingdom it is considered wrong to make the family man
pay as much as the bachelor. The Assembly debates disclosed
a good deal of sympathy for that view and even official sym-
pathy. In that reading of equity, the Indian Acts are iniquitous.

Undcr the old Act, the man who paid for capital expendi-
turc on his house in India by a sterling cheque escaped tax.
The man who brought his income to India and paid the con-
tractor here suffered tax. Is the wise man to be dubbed a
scoundrel ?

Under the new Act, the man who leaves India on March
3oth is likely to find himself in the future paying less than the
man who leaves on April 2nd. Is he dishonest for clearing out
a week before he really wanted to go?

The law, as it stood, appeared to permit douhle taxation
and one official order said that in a certain casc it was inevitable.
Was the person who passed that order a rufhan?

Tt is no good looking for any scheme of equity in a Taxing
Law. No one knows what equity is and no one will ever agree
with any one else about it. All that taxing laws, whether income-
tax laws or rating laws or any other laws, can aim at is uni-
formity. ‘T'hat is frankly the object of the Rating and Valua-
tion Act of 1925 and as a High Court said recentiy—the only
way of securing umfomuty is by applying the strict letter of
the law and sccuring uniformity by taxing everyone on the same
basig under the same conditions. Failure to achieve uniformity
in India is due more to the fact that the provincial High Courts
may differ than to the practice of legal avoidance.

It has been laid down again and again by the highest
Courts that a man is entirely free to arrange his affairs so as
not to attract tax.
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The idea that all assessees will, by some unrehearsed un-
animity display the same amount of carelessness is fanciful.
The alternative is to hope that they will all show the same
power of keeping to the minimum liability. At any rate, self
interest is then a powerful unifying factor.

In the debates on the bill, the Government representatives
quoted authorities to show that in the United Kingdom the
public attitude towards legal avoidance had changed a good
deal of late. While not attempting to dispute that very obvious
fact, it is only right to point out that there are, in India, two
very potent reasons why, if uniformity is the main object of
the Act, the attitude of the public should not change in India
yet awhile,

1. In the United Kingdom assessees return their income
honestly according to their lights. In India this is not so.
Many a firm with a turnover of 1o lakhs or more will return
consistently an income of Rs. 3,000 or so. Now there is no
reason why such a firm cannot make a loss. Tt can lose all its
capital but, taking them all by and large such firms cannot as
a rule make profits on this small scale. It would be better for
them to invest their working capital in Government securities
and sit back in dignified idleness. Uniformity is not to be
achieved unless the honest assessees take every possible legal
step to avoid taxation. ‘T'he dishonest assessee will not take
such steps because he is essentially secretive and thercfore is
averse to taking any expert advice.

The writer has no hesitation in saying that legal avoidance
is a powerful factor in making the tax uniform.

2. Legal avoidance is the obvious reply to tax- snatching.
In the United Kingdom, the officer is prepared to take a com-
mon sense view of a transaction. In India, the officer takes
the purely legal view and no one who has conducted Income-
Tax cases will deny that the Income-tax Officer asscsses as
producing income transactions which no commercial common
sense decision would hold to be profitable. Nor are the Assis-
tant Commissioners, even the new Appcllate Assistant Commis-
sioners much better.

I'o take a simple example—The income of the husband
includes that of the wife from assets transferred. FHusbands and
wives who 1arried twenty years ago and did not know that
twenty years later this law would be passed, cannot possibly
be expected to produce documentary proof of the fact that the
wife has income apart from her husband. In the United King-
dom, statements would be accepted. In India they are rejected.
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To take another example—A foreign manufacturer supplies
goods to an Indian subsidiary which in its first few years must
work at a loss. For accounting purposes the subsidiary credits
the main company with interest and once a year the whole loss,
working loss and interest is debited to the parent company.
Under no circumstances would any accountant, business man or
man of common sense say that the parent company was making
anything out of the Indian subsidiary but the Department strives
hard, by shutting its eyes, to argue that the parent company
should be taxed on the intecrest.

A third example. Mr. Chambers says that under no cir-
cumstances can an assessee be taxed twice on the same income.
A rigid interpretation of the old Act made double taxation
possible and a circular of a Commissioner enjoined it. Any
one who practises in this line knows how often an Income-Tax
Officer will say that to include certain income is all wrong but
he must do so and force the assessee to appeal or else that he
does not think he ought to tax certain income but will not take
the responsibility for not doing so.

These are commonplaces and they are simple examples of
tax snatching. Unless the tax snatchers are scotched, the legal
avoiders cannot be blamed.

Unless the genuine statement of a husband and wife is
accepted, can they be blamed for taking the very obvious legal
way of getting their incomes separated?

Taking India as it is, whether reason and common sense
should be allowed to have any sway is doubtful. It is probably
preferable that the tax snatcher and the legal avoider should
both do their worst but it is quite certain that no public feeling
against legal evasion can be worked up until the attitude of the
Department itself is changed radically. The sort of purely legal
inspection from the Inspecting Assistant Commissioners and the
very fact that Mr. Chanbers himself is inspecting are powerful
factors against that change. :
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Tflis-subject has had a lot of attention. ‘The frustration of
]ega_l avoidance is one of the main objects of the new Act. The
subject falls into three main heads.

A. Husband, wife and children. [section 16 (3)]. The
total income of an individual includes : —
(a) wife’s share in a firm of which the husband is a
partner.

If it is an unregistered firm paying its own tax, the hus-
band’s total income will include his wife’s share as well as his
own hut of course neither share will bear tax again.

If it is a registered firm, both the husband’s and the wife’s
share will he taxed in the hushand’s hands.

It may be noted that if the wife really starts the firm and
has separate independent income of her own, she may save tax
by putting her husband in as a partner. The profits of the
firm will be diverted to him for taxation purposes.

(b) The minor child’s share in a firm of which his father
is a partner.

(¢) Income from assets transferred directly or indirectly
to a wife by the husband otherwise than for adequate consi-
deration or in connection with an agreement to live apart.

If the wife.can manage to buy the assets from 1money she
has inherited or borrowed on her own account, the income from
those assets will not be included in the income of the husband.

There is apparently no limit to what a husband can give
to his wife in consideration for an agreement to live apart.
This reveals a truly cynical outlook on the part of the authors
of this Act but appearances are deceptive for nothing is said
about the continuance of such an agreement. For those hus-
bands and wives who are continually falling in and out of love,
the moral is plain.

(d) Income from assets transferred directly or indirectly
Lo a minor child, not being a married daughter, by such indivi-
dual otherwise than for adequate consideration.

(e) Income from assets transferrcd otherwise than for ade-
quate consideration to a person or an associaticn for the benefit
of minor child or wife or both.
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B. Income from Settlements or Trusts. [Sec. 16
(1)c]. There shall be included in the income of the settlor : —

(a) thn assets are transferred—all income arising to any
person by virtue of a revocable transfer of assets ;

(b) when assets are not transferred—all income arising to
any person by virtue of a settlement or disposition, whether
revocable or not.

A scttlement, disposition or transfer shall be deemed to be
revocable if it contains any provisions for the re-transfer,
directly or indirectly, to the settlor, disposer or transferor of
a right to reassume power directly or indirectly over the assets
or income.

This clause does not apply to any income arising to any
person by virtue of a settlement or disposition which is not
revocable for a period exceeding 6 years or during the lifetime
of the scttlee and from which income the settlor or disponer
derives no direct or indircet benefit but the settlor is liable
to be assessed on the income as and when the power to revoke
arises.

The last proviso scems to confuse matters considerably.

If this proviso was simply a definition of ‘‘revocable’ or
‘‘irrevocable’’ it would be clear what was meant by (a) above,
and (b) income would be the income of the settlor in any case.
But the proviso says that the clause does not apply at all when
the settlement or transfer is for over six years., and it seems
therefore that if the settlement ctc. is for say secven years the
income is the income of the scttlee, transferee etc. so long as
the settlor etc. derives no direct or indirect benefit, whether
assets are transferred or not.

Those last words again leave much in doubt. If a settle-
ment is made on a mother, whom the settlor would have te
support anyhow, and if the result of the settlement is to give
to the mother during her lifetime her own income thus saving
the settlor from expenditure, is that an indirect benefit? Pre-
sumably not though there is clearly room for argument.

Can part of salary be scttled? In the case of Government
servants, that appears to be impossible by virtue of section 6 of
the Transfer of Property Act, but what ahout others? Is salary
payable to an emplovee necessarily his income in spite of the
fact that he has settled half of it irrevocably on some one else
and has to pay it over? Does the fact that the employer recog-
nises the settlement and pays the settlee direct make any

difference ?
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In this connection, a very recently decided- Bombay casg
is of interest. A managing agency getting a large agency com:
mission from a manufacturing concern found it difficult, but
yet essential to raise fresh finance for the manufacturmg con-
cern. They found a financier but had to give that financier a
share in their managing agency commission.

The Court held that the share of the financier was not the
income of the managing agents at all. That decision is likely to
have many interesting repercussions. It is true that section
12A now looks specifically after this point but the decision
referred to was passed before anything like section 12A existed
and if managing agency commissions which so far as they are
certain much resemble salaries and so far as they are uncertain
are from intangible sources, can be diverted at source, what
about business profits, commissions and plain salary? It is too
early to be didactic on this subject.

These notes offer only food for thought.

C Transfers of Assets. (Section 44D).—

(a) Assessees cannot divest themselves of income by trans-
ferring assets directly or indirectly, by straight means or devious
to non-residents or to residents not ordinarily resident [see-
tion 44-D(1)].

(b) Any sums reccived as loans or repayment of loans or
as otherwise than income, shall be deemed to be income if the
arrangement has been made with a non-resident or not ordi-
narily resident person [section 44-D (2)].

It is virtually impossible to condense the wording of this
section with effect, but the wording is so wide that it
prevents avoidance of tax through distribution or transfer of
income of any sort in connection with non-residents or residents
not ordinarily resident.

(c) Assesseces cannot divest themselves of taxable income
by selling securities or shares with a collateral agreement or an
option to buy back. This is done to cnable some one else to
claim the dividend and is now for income-tax purposes not to
be recognised. The interest or dividend remains the income of
the seller (section 44E).

There is also a provision that when a stock dealer buys
with agreement or option to resell and receives that income, it
shall not be treated as his income.

(d) Ceneral avoidance by selling with dividend (section
44-F).
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The Income-tax officer can, if he thinks that 10% of the
tax which would have been payable has been avoided, treat
the income of persons, who are buying and selling for the pur-
pose of avoidance of tax, on an accrual basis.

Those who are interested in this line of thought must sit
down and study Chapter V-B word by word. ‘These sections
clearly frustrate some of the simpler and more obvious means
of avoiding tax but the writer takes leave to doubt whether they
are really going to stop the determined avoider.
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LOCAL AUTHORITIES [SEC. 4 (3) (iii)]

There is a new provision. It is now intended to tax the
income of local authorities from supplymg commodities or
services outside its jurisdiction.

For instance, the sale of water to other municipalities or to
shipping will come under this heading.

Very few local authorities will be affected but such as are
should recast their accounts. A fair share of general super-
vision and possibly of loan charges can fairly be debited against
these profits.
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The Privy Council in the case of Tata Hydro-Electric
Agencies v. Commissioner of Income-tax (64 I.A. 215: 1937,
Bom. 388: 41 C.W N. 774: A.L.R. 1937 P.C. 139: 1937 I.T.R.
202) held that part of a managing agency commission payable
to another, was not an allowable deduction in the assessment of
the managing agents. This hardship has now been remedied
by virtue of the provisions of section 12-A, a new section.

The section enjoins, however, that before such an allowance
can be availed of, the share of commission should be payable
under an agreement for adequate consideration and that the
managing agent and the co-sharers under the agreement should
file a declaration before the Income-tax Officer showing the pro-
portion in which the commission has been shared between them.

On their satisfying the Income-tax Officer as to the genuine-
ness of the transaction, each party will then be assessed only
on the share to which he is entitled under the agreement.

This concession has been brought about mainly as a result
of representations made to the Income-tax Enquiry Committee
that commission paid by managing agents from their agency
comrmission to subscribers in order to secure subscriptions to
the capital of the company were not allowed as a deduction by
the Department..

In a further case just reported a firm of managing agents
definitely assigned a portion of their managing agency com-
mission to a financier in repayment of a loan taken for the
main company.

The Bombay High Court held that, in view of the assign-
ment, the income assigned ceased to be any further the income
of the managing agents; and that even in the absence of an
assignment, the commission paid was of the nature of expendi-
ture incurred solely for the earning of profits and gains and
as such allowable as a deduction in the hands of the managing
agents.
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Rs. 2,000.

Under the old Act, with the step system and rates of tax
over the whole income, there occurred sudden changes in the
amount of tax payable and the man on Rs. 15,010 paid so much
more at 16 pie than the man on Rs. 14,999 at 12 pie that his net
income after deduction of tax was much less than with the
smaller income. To meet this difficulty the old section 17 was
devised. That has now disappeared.

With individuals now, the first Rs. 1,500 of income is free
of tax. After that the next Rs. 3,500 pays tax at g pie but no
one with income of Rs. 2,000 or less is to pay and those with
incomes just over Rs. 2,000 are limited to half the excess over
Rs. 2,000. Thus, a man on Rs. 2,040 would pay tax on Rs. 540
at g pie, or Rs. 25/5, but he is limited to half of Rs. 40, or
Rs. 20. Above Rs. 2,051 this provision ceases to have any
cffect. ‘This is laid down in the Finance Act.

133



METHOD OF ACCOUNTING (SEC. 13).

Method of accounting to be followed. The Act lays
down no hard and fast method of accounting and as such the
system regularly followed by a particular assessee will form
the basis for the computation of his assessable profit or for
arriving at the figure of loss that is to be set off or carried
forward (section 13).

The maintenance of proper accounts, and books of such a
nature that will enable his profits or losses to be readily worked
out at the end of an accounting period, is the primary duty of
an assessee. Where such a condition does not exist, he has
only himself to thank if the Income-tax Officer rejects his
accounts as unreliable, and arrives at an estimated figure in
excess of what the assessee would consider appropriate to his
case.

Theoretically speaking, and in view of the numerous ad-
vantages to be gained by the maintenance of proper accounts
(apart from a correct Income-tax assessment), it would appear
that cases where no proper books have been kept would be few
and far between. Unfortunately, however, this has proved in
practice to be the rule rather than the exception and the causes
can be traced to the large percentage of illiterate men in the
husiness field, and the inability of the smaller houses to afford
the services of any sort of accountant.

FExecutive instructions in the Manual and in circulars issued
to the Department enjoin that assessees should be sympathetically
treated and given every assistance in compiling and substan-
tiating their returns, and in the Presidencies this advice has to
a large extent been followed. In some provinces however, the
examination of books of account takes on the appearance of a
mere farce and books are rejected on grounds highly technical
and relative to a system of accounting far superior to the standard
generally expected from petty business houses. A flat rate
chosen from a list of ‘average’ percentages compiled by the
Department is then applied to the figure of sales (or to an
estimated sale where the book figure is considered inadequate)
and the assessment completed. An appeal results in a further
severe scrutiny and an exploitation of more technical flaws, and
generally results in the assessment being either confirmed or
enhanced.
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The Income-Tax Enquiry Committee have in their report
(page 72) shown a sympathetic appreciation of the true position,
and with the advent of the Tribunal it is hoped that their recom-
mendations will be followed and assessments based on ‘‘the
intelligent consideration of the broad facts of each case’ to the
exclusion of ‘‘comparatively unimportant matters of detail’’.

Cash system of accounting. Under this system, a record
is maintained of only cash receipts and actual payments, entries
being made only when cash is actually received or paid out.
This system has numerous disadvantages, particularly the un-
even distribution of profits and losses over a period of years
and is fast dying out. Exccutive instructions have been issued
to the effect that in computing profits or losses in such cases,
the difference between the opening and closing stocks should be
taken into account, but these are hardly necessary as without
such figures, profit or loss cannot be correctly ascertained.

When the cash system is followed, any allowances under
the Act are similarly construed and deductions for interest, rent
etc. given only for payments actually made. Similarly, with
the exception of stocks, only sums actually received are taken
into account. The question of bad debts does not of course,
arise. 'There is also the danger that if, say, two or three yecars
rent is paid in one lot the Income-tax Officer would try to argue
that he can only aliow the rent necessary to earn the year’s
profits. It is a bad argument hut there it is.

Mercantile System. This system is gradually supplanting
the other and is followed by all the large business houses as the
only scientific method.

Under this system, entries of receipts and payments are
made on the date of the transaction, irrespective of whether
cash has actually passed. At the end of the accounting period,
a profit and loss account is drawn up taking into account the
stocks at the opening and closing of the year.

As such, any expenditure allowable as a deduction under
the Act is treated as ‘paid’ on the date it was incurred, irrespec-
tive of whether it was actually paid in cash or not. Opening
stocks are added to the figure of purchases, and closing stocks
to that of sales. DBad debts are allowable subject to special
provisions made in this connection. (See Bad Debts infra).

Method of accounting regularly employed. (Para sr1.
Income-tax Manual). ‘(i) The method of accounting regularly
employed by an assessee for the purposes of his business should,
so far as possible be the method adopted for working out his
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profits for income-tax purposes ; but the Income-tax Officer has
to decide whether that method of accounting is the one regularly
employed for the purposes of the assessee’s business and whether
it is such as to reflect clearly the taxable profits for the ‘previous
year’. In most cases this should cause no difficulty. Doubtful
cases should be referred to higher authoritics. As an example
of the principles to be followed in settling doubtful cases two
instances of such cases are given. It is the practice amongst
certain merchants to prepare their accounts on the basis of the
mercantile accountancy system in respect of transactions between
themselves and members of their own community, but on the
basis of cash payments in the case of transactions between them-
selves and their customers. Provided that the same system is
continuously employed, there appears to be no reason why this
particular practice should not be considered to be a ‘“‘method of
accounting regularly employed’>. Again there are cases
where the various branches of a business are only closed once in
threc or five years and where the accounts of the branches are
not annually incorporated in the headquarters business’s ac-
counts. In such a case it might be possible to assess either on
the average annual profits of the branches as disclosed by the
accounts last filed or on the actual profits brought to account
owing to particular branches closing in particular years.

(ii) The cases in which an assessee desires to change his
accounting system should be rare and where such a request is
made, the Income-tax Officer in considering it should, as in
the similar case of a demand for a change in the ‘previous year’
(para. 6), if he is prepared to allow the change, take steps to
secure that no profits escape taxation on account of the change.
While section 13 leaves it to the discretion of the Income-tax
Officer to decide whether a particular system of accounting
should be accepted or whether a change in the system of account-
ing should be allowed, the discretion of the Income-tax Officer
in this matter can be questioned in the course of an appeal
against an assessment under section 30, i.e., it may be made
one of the grounds of appeal in contesting the asscssment of the
profits.”’ .

Stocks. The closing stock in any ome year must agree
with the opening stock of the year immediately succeeding it in
quantity and value. As such, the assessee cannot value one at
market price and the other at cost when he finds it to his ad-
vantage to do so.

Doubts sometimes arise as to whether the valuation of
closing stock at market rate, where this is lower than cost,
would affect an assessment. This fear is, however, unfounded,
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as the method most commonly followed by commercial houses
is to value at whichever is less. The Income-tax Officer would,
however, be justified in applying any suitable test to ascertain
whether the valuation has been correctly made, and in refusing
to accept the stock figures as correct if he is convinced that the
asse;s_see’s conception of ‘‘market value’’ is far below the true
position.

In the case of manufacturing concerns, partly finished
stocks are gemerally valued at the cost to the manufacturer of
the raw materials delivered at the factory door plus labour
charges incurred up to the date of valuation. Where goods have
not been taken delivery of, it is the cost delivered at the port
or warehouse where they are lying that may be taken into
consideration. The valuation should always be based on fact,
without the addition of fictitious freight and other charges.

Goods whether paid for or not, are the virtual property of
the assessee and should be included in his stock valuation.
Doubts arise, however, in cases where no bill of lading or other
such document has been passed to the assessee, so that he has
no power to dispose of the goods until payment is made. On
the other hand goods despatched from a foreign country and
lying in the warehousc of the bankers who hold a lien on them
until such time as payment is made, cannot strictly be construed
as the stock of the bankers until the goods are actually seized
for failure to honour the draft, particularly if interest and
godown rent is being charged to the assessee. If, however, the
supplier’s contract permits of the goods being returned if found
defective, or, in the event of deterioration, in certain circum-
stances, a reduced value cannot be applied. Valnation thus
appears to be a matter to be judged by the facts of each case.

Where market value is under-rated in one year it should be
rectified by adjustmment in the next, othex:vyise the profit and
loss account does not reveal the true position.

The following extract from the Income-Tax Enquiry Cpm-
mittee’s Report (page 74) is of interest, while on the subject
of stocks:—

“A further point as to which representations were made to us in
a few areas was the practice of rejecting accounts entirely where there
was no proper stock valuation or where a quantitative day to day stock
account was not maintained. It is true that in many cases accounts are
worthless unless they include authentic stock accounts, but we saw some
cases in which the question of stock was only a minor factor and the
entire rejection of the accounts, without any attempt to base an estimate
of income thereon, on the ground of absence of stock accounts was
unreasonable.”’
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This coincides with the views of the High Court in several
decisions. Views which some officers of the Department have
for some reason seen fit to ignore.

Contracts. Difficulties arise in cases where contracts are
spread over a period of years. In practice, assessments are based
on the amounts received or billed as running payments during
each year and actual expenditure during that period allowed,
provided that both income and expenditure relate to the part
of the contract completed during the vear.

In the case of very large contractors, however, and where
there is no danger to the revenue, the profit finally resulting on
completion of the contract may be made the basis of assessment
and either taxed as the income of that particular year or distri-
buted over the period.

Where the profits for cach year are easily ascertainable, an
annual assessment in the normal manner is made.

Similarly with consignments. Until the suspense account
is closed by transfer to the profit and loss account no income
arises for taxation.

Production of accounts. Executive instructions provide
that every encouragement should be given to reliable auditors
and that where an audited balance sheet and profit and loss
account is produced, the assessment should be based on the
examination of these mainly, the books being examined only
when any special points that require solution or further detailed
explanation arise.

Unfortunately, however, the services of these professional
men are in the majority of cases not availed of and the duty
of scrutinising the accounts and searching for evidence of pos-
sible fraud devolves on the Income-tax Officer. It is in these
cases that this official is inclined to be over zealous and assessees
are led to complain of undue harassment in the calling of three
years’ books and documents of a petty nature. The Income-tax
Officer is, however, not without his trials and it must be admitted
that his task is in most cases far from pleasant. It is only by
co-operation between the assessor and the assessee that this state
of affairs can be improved on and in fairness to the Department
it must be admitted that in many cases accounts are so
unreliably kept that total rejection and estimate is the only
alternative. ‘That the Administration realise the position and are
attempting to remedy it, is evident from the following
extract : —

INcoME Tax ENQUIRY REPORT, 1936, Page 75.

“The assessee of small income in some Circles receives at times
what cannot be described as sympathetic treatment, notwithstanding
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the instructions in paragraph 86 (i) of the Income 7Tax Manunal. We
think that in the case of small traders who keep no proper books,
tactful and sympathetic discussion with the assessee is likely to
lead to results which, while fair to the Revenue, would involve no
hardship and should leave no justification for any feeling of grievance.
We may add that in many Circles, cases are so handled with satis-
factory results. The extension of this desirable practice should be
one of the aims of the Inspecting Officers whose appointment we
propose in Chapter XVI.

(@) Application of flat rates of profits. Much has been said on
the subject of the application of standard rates of profit when estimates
are made on a turnover basis. The complaints may bhe reduced in
the main to allegations that the rates are not impartially ascertained,
that the highest rate of profit found in any business in a given class
of trade is treated as representative of that class, and that the rate
applicable to one class of trade is sometimes applied to businesses
not strictly within that class or to businesses having special features
which make that rate inappropriate.

It is true that some estimation of the rate of profits is necessary
in many cases, but it should be remembered that even when fairly
ascertained, the ‘‘standard’”’ rate of gross profit for a given class of
trade is merely the average of a number of actual rates with possibly
a wide range of wvariation. It follows that these rates, however
carefully computed, should be applied with discretion and with
regard to the special circumstances of the individual case. A
further point that should be mentioned is that it is generally more
correct to apply a gross rate of profit and to deduct working expenses
from the result than to apply a net rate of profit directly to the turn-
over. A suggestion made that trade associations should be allowed
to co-operate in computing these standard rates which should be
applied to all cases where accounts are not accepted, is in our
opinion quite unacceptable, since this procedure would result in either
general under-assessment or in over-assessment in some cases balanced
by under-assessment in others.”
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Agents of non-residents. Any person employed by or on
behalf of a person residing out of British India or having any
business connecticn with such person or through whom such
person is in receipt of any income can be served with a notice
from the Income-tax Officer notifying his intention to treat
such person as agent (section 43).

The only exception is the case of a broker who does not
deal with a non-resident principal but with a non-resident
broker.

No person can be made an agent without first being heard
by the Income-tax Officer. There is no appeal against the order
of the Income-tax Officer but, as always, a reference can be
made to the Commissioner under section 33 for executive orders.
See also ante, ‘‘Assembly Promises”.

Any person appointed the agent under section 43 becomes
liable (under section 42) to be treated as the assessee, and liable
to pay tax on the whole of the assessee’s profits.

The agent may then find himself in a very awkward
position because he may not know anything about a great deal
of the non-resident’s activities in business or momney lending
in British India.

Where there is disagreement between agent and non-
resident, however, the law affords some inadequate protec-
tion. 'The agent can retain out of money payable to the non-
resident a sum equal to his estimated liability on behalf of the
non-resident and if he and the non-resident cannot agree about
this the agent can obtain from the Income-tax Officer a certificate
as to what he should retain. When such a certificate has been
obtained, the agent’s respomsibility for payment is limited to
the amount of the certificate plus anything else he may have in
his hands at the time of assessment.

So far so good but there are several points in this arrange-
ment which deserve consideration.

Where there is no disagreement between agent and non-
resident. What happens if there is no disagreement between
the non-resident and the agent? The agent may be dealing
with only a fraction of the non-resident’s activities. The amount
he retains may be ample to cover the tax on what passes through
his hands but quite inadequate to cover the total tax due. He
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can only get the Income-tax Officer’s certificate in case of dis-
agreement. Without it he is liable for the whole tax. He
must comfort himself with the thought that under section 18
(34) any one who is not an agent must deduct tax at the
maximum rate and be responsible for the tax due. ‘The Income-
tax Officer thus has two people on whom he can count for pay-
ment and since the other person who paid the income charge-
able cannot plead ignorance whereas the agent may be able to
do so, the agent will presumably not suffer though the law does
not make it clear. ‘That, however, covers only income-tax and
not super-tax.

Supposing again that the agent does get the necessary certi-
ficate, he becomes liable up to the amount specified in the
certificate. Having got the certificate and never having been
able to collect the amount mentioned, he may still be liable
for payment himself.

Having got a certificate and having retained the amount
he is only liable for further amounts in his hand. Without a
certificate he is liable for the whole amount of the tax and
super-tax. It seems clear that agents will be well advised to
force a disagreement and make sure of getting the certificate.
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NON-RESIDENTS—LIABILITY OF (SEC. 42)

The Liability of non-residents extends to—

(a) All income accruing or arising, directly or indirectly
through or from any business connection in British India.

These very wide words have been whittled down in the
past by executive orders. It is desired so far to tax only those
trading in India and not to tax those trading with India. Nor
has it been considered desirable to tax profits from consignment
business. The instructions in the manual may be seen. What
consignment business means is clear enough to the commercial
mind but has never been very clear to the official mind and
recent developments seem to indicate that a very much stricter
view is being taken on this point.

(b) Income from any property in British India.
(c) Income from any source in British India.

(d) Income from interest or money lent and brought into
British India in cash or kind.

Under section 4(1) (a), the non-resident is also liable to tax
on all income from whatever source derived, received or deemed
to be received in British India.

The rate and amount of tax of a non-resident is fixed by
section 17. In-the case of British subjects and subjects of Indian
States, the rate is fixed by the total world income.

Suppose the total world income of such a person inside
British India and outside is W which, if taxed, would be liable
to T income-tax and super-tax and that his taxable British
Indian income is I, then the tax payable is I/ W of T.

In the case of a non-resident foreigner, income-tax is at the
maximum rate and super-tax at the rate fixed in the same
manner as for a British subject.

It should be noted that although section 17 purports to
deal with all persons, which includes a company, it has no
practical effect on the taxation of a company, whether a British
company or a foreign company treated as such under section 2(6).
The rate of tax being uniform for companies, the consideration
of foreign income cannot affect the rate.

Section 42 is one of the least considered but one of the
most important sections in the Act. Its wording is extremely
wide and enables the Revenue to tax the profits of all business
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»

dealings with India. With the constant need for more and more
money, this section offers the greatest temptation to the Revenue
and the temptation must be all the stronger in that in the case
of British firms it makes no difference to the assessee if the
section is applied literally. Any tax levied in India is all
recovered through the double income-tax relief procedure and
mostly in the United Kingdom. In other words, the British
Indian authorities can help themselves to money out of the
pockets of the United Kingdom. The temptation must be
almost irresistible and it is safe to prophesy that the British
Indian Revenue will soon be able to say, with Oscar Wilde,
that they can resist anything but temptation. With ordinary
manufacturers the task of bringing them all into the register
simultaneously is so stupendous that it is difficult to attempt it
but there are some lines which offer less difficulty, e.g., foreign
insurance companies.

As stated above, United Kingdom concerns can face the
future with equanimity but non-British or Colonial concerns
should watch the situation very carefully and get a thorough
grasp of section 42.

Section 42 (3). So far wec have assumed that the taxa-
tion of non-resident firms which operate in India is to continue
as before but this sub-section, which is entirely new, may
make a very big difference.

The great bulk of these concerns are manufacturing abroad
and selling in India,

At present, there are two main methods of calculating the
liability of such concerns. Omne is to take the head office
accounts and work out the world profit under the Indian law
and then allocate to India a proportion of the world profit
based on the turnover. It is the Rule 33 method and Rule 33
still exists.

The other method is used when the assessee keeps separate
accounts for India. The home office invoices the Indian
branch on some basis, sometimes on a standard market basis,
if there is such a thing, sometimes on cost plus 10%. Starting
with those “‘purchase’ prices, the Indian accounts are made up
as if the Indian concern was a separate concern, some sort of
percentage on turnover or some percentage of cost for home
office overheads being put against Indian gross profits.

In these cases, the Income-tax Officer adjusts the
“‘purchase’’ prices to what he thinks are the head office costs
and so, in any case, the profit calculated for India includes
a part of the manufacturing profit.
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As stated above, Rule 33 remains, but it would seem that
section 42 (3) makes a very radical change because it lays down
that only that part of the profits reasonably attributable to
that part of the operations carried out in British India shall
be taxed.

Much play can be made with: arguments about the meaning
of ‘““deemed” aund distinctions will be sought between those
concerns which buy raw produce or manufacture in British
India and those which manufacture abroad and sell in British
India, but the writer takes leave to doubt whether all this
amounts to much.

The plain meaning of section 42 seems to be not that all
profits accruing from a business connection in British India
shall be deemed to be income accruing within British India
but that only such part of the profits as arise from operations
carried out in British India shall be deemed to accrue in
British India.

That indicates as clearly as it seems possible for words
to indicate that when a non-resident assessee manufactures
abroad and sells in India, only the selling profits are to be taxed.
How those profits are to be calculated may raise difficulties
but the sensible course seems to be to try to work out what
an independent concern would get out of a selling agency and
in most lines there is no very great difficulty about that. The
British Indian profits would then be calculated at say ro%
of the sales turnover, less expenses in British India.

For a firm to be non-resident, the control and manage-
ment must be wholly outside British India. That is imnpossible
for a European firin with British Indian offices.

For a company to be non-resident, it is sufficient to show
that the control and management is only partly in British
India and, of course, to show that most of its profits arise
abroad.

If, therefore, a foreign manufacturer has Indian offices
and is not a company, he is treated as a resident (and ordinarily
resident) and pays tax on world profits.

If a foreign company has offices in British India it is or
can be treated as a company here and is then a non-resident
unless most of its profits arise in British India. That makes
section 2 (6), which defines ‘‘Company’’, a matter of vital
importance to non-British concerns.

The whole question is thrown into the melting pot by the
new definitions of residence but it seems clear that non-British-
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Indian companies must study this section very carefully before
making their returns.

One cffect of section 42 (3) is to preclude, normally, the
possibility of nil assessments because it is difficult to imagine
anyone taking on a sclling agency under normal conditions
without a certainty of some profit whereas, under the present
method indicated by Rule 33, if there is a world loss, there is
automatically an Indian loss.

Another very curious situation arises if this interpretation
of section 42 (3) is correct.

Suppcse a company is treated as a non-resident company for
several ycars and is taxed in British India on its selling profits
only. If that company makes a world loss, its computation of
British-Indian profits will exceed its computation of total profits.
It then becomes a resident company. Section 42 then ceases to
apply and normally Rule 33 will apply. If its British-Indign
business is only a small proportion of its total business, the
losses in British India on the proportionate basis will be less
than the losses abroad so the company will be still treated as a
resident company and will carry forward its world losses to its
next British Indian assessment.

Ir, however, the company sells most of its output in British
India, its losses here will be more than its losses abroad, so it
will be non-resident and section 42 (3) will apply and it will be
taxed on its selling profits.

Thus, the method of computation of British Indian profits,
as well as the decision as to what profits and losses are to come
into the computation, will depend on the working results of the
company. ’

This is extremely confusing and time alone will show how
it is to work out.

Non-residents are liable on what is deemed to arise and
accrue in British India under section 4 (1) (c). 'This includes
dividends paid outside British India out of profits subjccted to
income-tax in British India. (Section 4 (1), explanation 3).

I'herefore, under section 18 (3E) the paying officer must
deduct company super-tax on dividends paid to non-resident
companies.
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This is best illustrated by an example.
Suppose a man with a wife and three children carns Rs. 1,000
per month, or £goo a year in India and has £ioo gross divi-
dends in the United Kingdom on which tax at 5/6d. or £27/10
is deducted at source.
) 'If he were living and earning his living in the United
ngdpm, his gross income would be: —

£
Salary ... QOO
Dividends ... . ... 100

Total £ 1,000
His allowances would be:—

£

Tarned income allowance at one-fifth of earned income ... 180
Married allowance ... 180
Three children’s allowance ... 180
Total £ 540

Taxable income £460. '

£ s d.

Tax :—£135 at 1/8d. ... ... 11 5 0
£325 at 5/6d. ... .. 8 7 6

Total £ro0 12 6

But only one-tenth of his total income is from the U. K.
source so his taxation is limited to 10% of £100-12-6, or f10-1-3
and the rest of the £27-10 or £17-8-9 is refundable, so that
he pays net £10-1-3 on dividends of £10o gross. His rate of
tax is therefore 2 sh. in the £. :

In India, under the new Act, this man, if a full resident,
will pay Indian tax on fr,000 or Rs. 13,333. The tax is
Rs. 971/5 and the rate 13.99 pie of 1/5%d. in the £. The
double income-tax relief procedure will give him back 1/5%d.
in the £ either in the U. K. or in India.

This illustration neglects the 4500/- exemption.



OTHER SOURCES OF INCOME (SEC. 12).

*“Other sources”. Section 12 is compendious and is an
attempt to attract within the scope of a single section
all taxable income which is not specifically provided for else-
where in the Act.

An attempt to draw up in catalogue form an exhaustive
list of income assessable under ‘‘other sources’’ would be well
nigh impossible, but the following examples will be of some
guidance to the reader : —

Distinguishable from “Salary’’ Income. Royalties, annui-
ties paid by insurance companies or persons other than
employers, subscriptions to an employee’s account from provi-
dent fund and other trusts, annuities in liecu of compensation
for loss of employment, alimony or separation allowance
received by a wife or ex-wife, and maintenance paid by other
than an employer.

Distinguishable from interest on Securities. Dividends
less interest paid on loans taken for the purchase of the shares,
interest on loans and bank deposits or inortgages (other than
usufructuary), including interest collected after the winding up
of a business.

Distinguishable from House Property. Ground rent,
income from waste or vacant land, bustis, stables and other
temporary structures, illegal cesses levied by landlords. ‘To
these should be added receipts not treated as agricultural, (See
under Agriculture, Para. A. Revenue Receipts, infra) other
than salary paid to the co-owner of an agricultural estate.

Distinguishable from Business. Income from markets,
moorings, ferries, fisheries (including lease of fishing rights),
salt manufacture, quarries, etc.,—where the transactions in
these are not of a mature sufficient to make them assessable
under the hcad ‘‘Business’’.

Expenses. Section 12 (2) allows as deductions at the time
of assessment any expenditure, other than capital, incurred
solely for the purpose of earning the profits or gains being
assessed. As such, depreciation, obsolescence etc. cannot be
claimed.

Interest on money borrowed for the purchase of shares can
be set off against the dividend receipts, provided that a banker’s
certificate or other proof is furnished in support of the claim
that the money was borrowed specifically for this purpose.
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These are divided into three classes :
A. Fines leviable by the Income-Tax Authorities.

B. Fines and penalties imposable by a magistrate in the
event of a prosecution being launched.

C. Recovery in certain cases of tax and super-tax from
those making payments on which tax and super-tax is deductible
at source and payable to the Income-tax Authorities, in the event
of their default so to deduct and pay the tax.

These three classes are considered separately under para-
graphs A, B and C below. A prosecution cannot be launched
on the same facts for which a penalty has been imposed by the
Income-Tax Authorities (section 28 (4)).

A. Fines levied by the Income-Tax Department
(SECTION 28).

(i) Returns of income.

There arc two methods of calling for such returns and
the penaltics for non-compliance with a notice issued vary
according to which method is adopted : —

(a) by a general notice in the press or otherwise.

(b) by a special notice served on the assessee by name.
In each case the penalties are in addition to the tax and super-
tax finally levied on total income.

Offence Maximum Penalty
Failure to comply with a general 1% times tax and
notice, where the income finally super-tax finally
assessed is over Rs. 3,500 levied.
Ditto below Rs. 3,500 ... Nil

Failure to comply with a general
notice where the assessee is the:
agent of a non-resident Nil

Nork :—Illiteracy is sufficient cause for non-compliance with a
general notice (see Assembly Debates, p. 3859).
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Offence : Maximum penalty
Failure to comply with a special 1% times tax and
notice . super-tax finally
levied.
Failure to comply with a special
notice when income is finally found
to be below Rs. 2,000 Rs. 25.

(ii) Failure to furnish evidence called for
by the I. T. O. after submission of
a return [Sec. 23 (2)]

(i#i) Failure to produce books or docu-
ments called for by the I. T. O.
after compliance with a general
notice or after the expiry period of L
a special notice, whether return in 1%
the latter case has been submitted
or not [Scc. 22 (4)] ... .

times the
difference be-
tween the tax
and super-tax
finally found
payable and that
calculated on the
basis of the re-
turn submitted.

(iv) Concealment of income or decliberate
misstatement of actual income in
return submitted

(v) Partnership income of a registered
firm distributed on basis other than
that shown, in partnership deed,
resulting in partner showing a
smaller figure under partnership
income in his personal return

Penalty leviable on partner and based
on his total income

Nore (i). The correction of a return or the submission of a fresh
return before the date of final assessment does not condone a deli-
berate omission or wilful misstatement made in the previous return.

Nork (fi). The Income-tax Officer cannot impose any of the above
penalties without the approval of the Inspecting Assistant Commissioner
and in each case the assessee must be given a reasonable opportunity
of being heard [secs. 28 (3) and 28 (6)].

Nork (iif). The Income-tax Officer can re-open an assessment or
make a fresh assessment within 4 or 8 years from the end of the year
in which the income accrued or was received. (See under Re-Opening
of Assessments, infra). In such cases a special notice calling for a
return is to be issued and similar penalties for non-compliance are
leviable.
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B. Penalties

on prosecution before a magistrate

(SECTIONS 51 and 53).

The following penalties arc leviable if the offences have
been committed without reasonable cause or excuse. The
assessee is given the opportunity of proving the contrary : —

Compulsory  de-
duction of tax at
source on certain
payments, as also

> on salaries attach-

(ii)

(iii)

(iv)

ed by the I. T.
Authorities for
non-payment of
tax (See Deduc-
tions at Source
and sec. 46 (5)).

Furnishing certi-
ficate to those
from whom tax
has been deduct-
ed at source and
to share holders
on payment of di-
vidends (See De-
ductions at
Source and sec.
20). -

Submission of re-
turns, compulsory
or optional, refer-
red to in Chapter
on Returns (infra)
other than return
of income called
for by general
notice.

Production of
books or docu-
ments called for
by the I. T. O.
after expiry of
period for sub-
mission of return,
whether return
called for by
special notice has
been submitted or
not. [Sec. 22 (4).]

Failure to

Failure

Offence

Failure to deduct tax

at source and pay
to the I. T. Autho-
rities through the
stated channel.

furnish
such certificate.

Failure to submit re-

turn  (or comply
with notice) in due
time.

to produce
such books or doc-

uments within
time stated in
notice.
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Offence Penalty
(v) Power of I. T. O. Refusal to permit
and A. C. or their such inspection or A fine up to ten
representative to taking of copies. rupees a day for
inspect and take each day the de-
copies of share, fault continues.
debenture, and (Sec. 51).

mortgage  regis-
ters. (Sec. 39).

(vi) Returns mention-
ed in (1ii) above,
including retuins
of uncome called
for by gencral
notice, but ex-
cluding  optional
returns other than
those duc from
business associa-

tions, and depre- Simple imprisonment

ciation and louse Deliberate misstate- of six months or

property allowance ment in verification fine of one thou-
. claims. [Parts clause of any of the sand rupees, or

1-VI) of the relative forms. both. (Sec. 5’2)

return form.]

(vii) Application for
registration of a
firm. (Sec. 26A).

(viii)) Appeal to Appel-
late Asst. Com-
missioner or Com-
missioner.

No prosecution can be launched for any of the above
offences without the sanction of the Inspecting Assistant
Commissioner, who is also authorised to compound such offence
even after prosecution has been launched.

It should be noted that no prosecution can be launched
for failure to submit a return called for by a general notice.

C. Recoveries where deductions are made at source.
Where deduction at source and payment to the Income-tax
Authorities is ¢njoined, those wilfully failing are personally
liable to make good to the Revenue such tax and super-tax
if they do not pay in such sums or if the actual assessee subse-
quently defaults. Penalties also are possible. .

Interest paid to non-rcsidents on which tax has not been
paid at source, and cannot be recovered from the payee, is not
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allowed as a deduction in the assessment of a business or
profession or of income on securities.

An incomplete return renders the assessee liable to an
ex-parte assessment on an income estimated by the Income-
tax Officer to the best of his judgment.

Business about to close down.
OFFENCE. PENALTY.

Failing to give at least 15 A sum equal and in addition
days notice of intention to to the tax finally levied.
close down business. Sec. 25 (2).

Non-payment of tax assessed Liability of cach member or

on a business, profession or
vocation carried on by a
firm or association of per-
sons (discontinued) or on
an association of persons
dissolved.

partner jointly and severally
for the tax assessed, and
liahility also for scparate
assessinent on such income
in addition to his own.
(See. 44).

An initial fine up to Rs. 500
showing dealings in securi- in addition to a similar fine
ties (sce Returns, para. D(i) for cach day the default
infra). continues after the inflic-
tion of the first penalty of
Rs. 500. (Secs. 44T & F).

Non-payment of Income-tax and super-tax demanded.
The demand is likely to be doubled if not paid within the date
specified in the notice of demand, or by the date of expiry
of any extension granted by the Income-tax Officer.

Such a drastic course, however, is seldom or never adopted
at the start, the practice heing to impose a nominal fine at
first, and increasc the figure gradually as the default continues,
until in very obstinate cases the maximum fine leviable (an
amount equal to the original income-tax and super-tax
demanded) is reached.

Judicial Proceedings. Scc Assessment,

The following punishments are leviable : —

Failure to furnish a return

OFFENCE. PENALTY.
Sec. 103 Intentional giving of false Imprisonment up to
L.P.C. cvidence in any stage seven years and a

fine at the discre-

of the proceedings, or
tion of the Court.

fabricating false evi-
dence for use in any
such stage.
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OFFENCE. PENALTY.
Sec. 228 Intentionally offering any Simple imprisonment
I.P.C. insult to, or causing any up to six months
interruption to a public or a fine up to
servant sitting in any Rs. 1,000, or both.
stage of a judicial pro-
ceeding.
Sec. 196  Corruptly using or at- Simple or rigorous
I.P.C. tempting to use as true imprisonment up to
or genuine, any evidence seven years, and a
known to be false or fine at the discre-
fabricated. tion of the Court.

Disclosure of information by the Income-tax
Authorities, After perusing the foregoing paragraphs, it will
he well to close this chapter with a summary of the penalties to
which the Income-tax Authorities themselves are liable in the
event of disclosure of any information that may come into their
possession as a result of the powers conferred on them by the
Act.  (Sec. 34).

It is also worthy of note that no court, except as detailed
below, can compel the production of or statements {rom
any rcturns, accounts, documents or records, filed with the
Income-tax Department.

OFFENCE. PENALTY.
Disclosure by any officer of the Imprisonmeitt up to
Income-tax Department of any 6 months and a
particulars  contained in  any fine at the discre-
statemeunts, rcturns, accouits, tion of the court.

documents, evidence, affidavits,
depositions or records made before
them or filed with or gathered by
them.

What are not offences. The following are not considered
offences under this section.

(a) Any disclosure made to the Court in connection with
a prosecution under the Act (para. B, above).
(b) Disclosure to any other persons administering the Act.

(¢) Any disclosure occasioned by the service of a notice
or the recovery of a demand.
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(d) Disclosurc to a Civil Court in the event of any pro-
ceeding arising from the execution of this Act, where Govern-
ment is a party to the suit.

(e) Disclosure to the Accountant-General of a province to
enable him to ascertain and certify to the Auditor-General of
India the net proceeds of any tax or duty, in whole or in part,
in or attributakle to any area.

(f) Giving of any mnecessary particulars to the Auditor-
General of India or to the Central Board of Revenue to enable
them to audit Income-tax receipts and refunds.

(g) Disclosure of particulars to any persons competent to
try an official of the Income-tax Department in any cnquiry
into his conduct.

(k) Any disclosure resulting from the impounding of an
insufficiently stamped document.

(i) The giving of any particulars to a United Kingdom,
Dominion or State taxing authority, in connection with an
assessee’s claim to double income-tax relief.

(7) The giving of particulars to a Provincial Government to
enable that Government to levy or realisc any tax imposed by
it on agricultural income.

(k) The giving of necessary particulars to anybody
to exercise powers under the Customs or Excise Acts.

() The giving of information that will enable a returning
officer to ascertain whether or not an assessee is -entitled to vote.

(m) Disclosure to any appropriate authority as to whether
or not a person has been assessed to income-tax in any year.

(This possibly applies to cases where a tax like the Bengal
Employments tax is imposed only on such persons as pay income-tax).

(n) The giving of information to a court, or the production
of any document, declaration, affidavit, deposition or statement
filed in connection with the partition of a Hindu undivided
family or the registration of a firm.

All the proceedings against Income-tax Authorities, under
this scction require the previous consent of the Cominissioner
of Income-tax.

Ex parte assessment. This penal method of assessing
those who have failed to file a return, or to furnish evidence
called for in part or in whole, in each case within the time
allowed by the Income-tax officer, is fully discussed under
Ex Parle assessment and need not be repeated here.
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An important point, however, while on the subject of
penalties, arises in connection with appeals.

An appeal is now permissible against an ex parte assess-
ment (Section 30). The old provision allowing an assessee to
show cause before an Income-tax Officer as to why he could
not submit a return or comply with a notice (section 27) has
also been retained.

Any assessee with experience of the usual fate of a
section 27 appeal will naturally prefer the appecal to the
Assistant Commissioner and ignore that to the Income-tax
Officer. By so doing, he renders himself liable to the
penalties provided for in section 28 (1) for non-submission of
a return and non-compliance with notices calling for evidence.
(See Penalties infra). The reason for this is that in ignoring
his opportunity of showing cause before the Income-tax Officer
and appealing to the Assistant Commissioner only against the
quantum of assessment, he is tacitly admitting that non-
compliance was not due to “‘sufficient cause.”

It would thus appear that the old section 27, retained by
the Select Commnittee out of the best of motives, is likely to be
turned to an assessee’s disadvantage by the Revenue.

The cautious assessee will approach both the Income-tax
Officer and the Assistant Commissioner and address a further
appeal to the Assistant Commissioner if the Income-tax Officer
does not agree that he had sufficient cause for non-compliance.

It will be seen from the foregoing that the Act as it now
stands bristles with penalties but the following extract
from the speech of Mr. Chambers in the Council of State
(Debates, page 62) is, to a certain extent, comforting, if only
because of the assurance given that assessees will not be at the
mercy of frivolous officers of the Department: —

‘“Then Clause 5 (of the Amendment Bill) also provides for the
setting up of a Headquarters staff. In regard to this I might say
that there is in India at present no staff at headquarters comparable
to the technical staff at Somerset House which controls and advises
the whole of the Income-tax staff throughout the U. K. The object
in having such a staff, first of all, is to impose a more thorough
check upon the imposition of penalties. The Bill provides, as I have
already mentioned, for much larger penalties and penalties which
may extend back to eight years. Well, it is felt that responsibility
for imposing such penalties, which can of course be very large in
some cases, should not rest entirely on the local officer, but there
should be some system of centrally controlling penalties. So some
officers are required to ‘‘vet’” penalties throughout the country......
In saying this I should have said the amendments of section $§
provided for in Clause 6.”
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Place of assessment. With a network of Income-tax
officers scattered throughout British India, the need for some
hard and fast method of mapping out their individual jurisdic-
tions will at once become apparent.

The basic rule is for a person to be assessed by the Income-
tax Officer having jurisdiction over the place where he resides,
or, in the case of the business assessee, over the place where
his principal place of business is situated [section 64 (1)
and (2)].

Where, however, an assessee has no fixed abode, or the
existence of several branches of the same business makes the
selection of the ‘principal place’ difficult, the matter is referred
to higher authorities.

If the various places from which a selection is to be made
in such circumstances are in one province, the decision of the
Commissioner of Income-tax of that province is final ; where
two provinces or more are involved, the matter is settled
between the respective Commissioners and in the absence of an
agreement between them, by the Central Board of Revenue
[section 64 (3)].

The assessce is in cach case given an opportunity to state
his views, bui these are not neccessarily accepted.

Under the old Act, no definite time limit was laid down
within which an Income-tax Officer’s jurisdiction could be
challenged, and cases arose where such a claim was deferred
until such time as an Income-tax Officer was no longer com-
petent to re-open proceedings——resulting in an assessee escaping
taxation altogether where the claim was successful, and the
original assessment was set aside as heing ultra vires.

This lacuna has now been filled in by a new proviso to
section 64 (3) which lays down that jurisdiction can only be
questioned by an assessee within the period allowed him for
the submission of a return of income, including a return called
for in connection with cscaped or under-assessed income. (The
return of income here referred to is that for which a special
and not a general notice in the press or otherwise has been
issued). If, however, he has responded to the general notice
and has stated in his return the location of his principal place
of business, profession or vocation, jurisdiction can he no
further challenged.
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Section 6& (4) lays down that, despite the foregoing, every
Income-tax Officer has full powers in respect of assessing income
relative to his own area. This may appear confusing at first,
but is simply explained.

Assume that a business has several branches. The return
of income for the business as a whole will be sent to the Income-
tax Officer having jurisdiction over the principal centre. Instead
of calling for the production of all the books at his office, he
may ask the Income-tax Officer having jurisdiction over any
branch to examine the books of that particular branch and
submit a report. In such a case, notices calling for books and
other evidence will be issued by the branch Income-tax Officer
and must be complied with. On completion of the examination,
his report is then sent for incorporation in the main assessment.

Similarly in the case of professional men. A doctor, for
example, may be assessed on his salary in one district but carry
on his profession in various other jurisdictions. The profes-
sional income earned in each particular jurisdiction will be
calculated and finally combined with the salary income.

There is thus existent a type of dual jurisdiction, but a
final assessment can only be made at the principal place of
business or in thc avea where the assessee resides. It should
be noted, however, thiat the Income-tax Officer making the final
assesstuent is not bound to accept reports submitted by his
brother officers and is empowered to issue fresh notices calling
for books or other evidence at his office. Failure to comply
will result in an ex parte assessment.

Salaries. For administrative convenience, Government
servants and others who are likely to frequent transfer are
assessed by special officers. For example, all Government
servants in Bengal come under the jurisdiction of the Income-
tax Officer, Central Salaries, Calcutta. Further particulars will
be found in the Income-tax Manual.
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Meaning of “‘previous year”. The first point for the
man in the strcet to get firmly fixed in his head is that the
income that is being taxed is the income of the previous year.

In the United Kingdom the income that is taxed is the
income of the current year but this is estimated by reference
to the income of the previous year. ‘T'hat makes it necessary in
the United Kingdom to have elaborate rules regarding the
assessment of new businesses which have no previous year and
corresponding rules for discontinued businesses for which the
results of the previous vear can be no guide.

In India these troubles are avoided by taxing in any year
the income of the previous year. Only after the income has
bheen earned or received can it be taxed. ‘There is no doubt
that this system is simpler and better.

It causes confusion to many people, however, who suffer
tax by deduction. Interest on securities and salaries have the
tax deducted at source (section 18). Amounts so deducted and
also any amount of tax paid by a company on a gross dividend
and deducted therefrom paving to the sharehiolder his net
dividend, are treated as payments of tax in advance and credit
is given in the following year’s assessment [section 18 (5)]. See
note on ‘‘Dividends’’.

Thus, in the return for the year 1939/40, the salary drawn
in 1938/39 is shown, and the amount deducted at source on the
salary of 1938/39 is deducted from the total tax found payable
on salary and other income if any in the 1939/40 assessment.

The assessmeni year is always the financial year ending
31st March.

Let us assume that it is the vear beginning. on 1/4/39 and
ending on 31/3/40.

The previous year will then normally be one of the
following : —-

(@) the financial year ending 31/3/39

(b) the calendar ycar ending 31/12/38

(¢) any other year ending before 1/4/39.
It will be noted that in all these cases the ‘‘previous year’ ends
before the commencement of the assessment year.

158



PREVIOUS YEAR

Special cases. A ‘“‘year” as the average man understands
it, consists of twelve months. There are, however, certain
communities whose commercial year varies in length, and, ex-
pressed in terms of the English calendar, is sometimes less and
sometimes more than the orthodox 12 calendar months. In
such cases, if termination before the assessment ycar was
insisted upon, it is evident that such a commercial period
ending, say, early in April of the assessment year could not be
recognised. For example, where the assessment year is 1939/40
and the commercial period of, say, 13 months ends on 14/4/ 39,
the income to be assessed in 1939/40 would be that of the
period ending 14/4/38. Moreover even this date of closing is
likely to vary.

To meet these extreme cases, the Central Board of Revenue
has by section 2 (ii) (b) been given discretionary powers in the
matter of recognising special previous years and Commissioners
of Income-tax have bheen, in turn, authorised to recognise as
within the meaning of ‘“‘previous year’”’ : —

(a) a commercial year consisting of not less than 11 months,
or not more than 13.

(b) a commercial year ending after the commencement of
the assessment year but not terminating later than the 3oth
April in that ycar.

Reverting to the above example, it will be seen that a year
of, say, 13 months ending on 30/4/39 is madc assessable in
1039/ 40, while one ending on 5/5/39 is assessable in 1940/41.

With this iustruction to Commissioners, the powers of the
Board in the matter have not been exhausted and other special
cascs may be referred to them by the Commissioners of Income-
tax for sanction,

New Businesses. These have been specially catered for
by a new provision—section 2(11)C. The interpretation of the
subssection is considerably confusing to the layman, but is
simply explained by au example.

Suppose a business has been newly started on 15/8/38.
The assessments for 1939/40 and 1940/41 will be as follows : —

Ordinarily
1939/40 1940/41
(a) 15/8/39—31/3/39 1/4/39—31/3/40
(b) In the special case referred to above
1939/40 1940/41
15/8/38—30/4/39 1/5/39—30/4/40
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or any other clo_sing. date that may have‘been determined by the
Board. No option is given to the assessee in such cases.

(c) In cases where a commercial period of 12 months is
the rule. The assessee is in this case given the option of
selecting a date for closing his books and that date must be
regularly followed in subsequent years. Suppose two businesses
are started on ihe same date (say, 15/8/3g), and business A
decides to close its books by the calendar year and business B
by the yecar ending 3oth June. The assessments will be as

follows : —

1939/40 1940/ 41 1941/42
A. 15/8/38—31/12/38 1/1/39—31/12/39 1/1/40—31/12/40
B. No assessment 15/8/38—30/6/39 1/7/39—30/6/40

This merely gives statutory effect to what was the general
practice in such cases.

Change of accounting period. The assessee is given the
option, except in the special cases already referred to, of
choosing his own accounting year. Omnce, however, this option
has been exercised in an assessment, a change cannot be made
without the Income-tax Officer’s sanction, and then only subject
to any conditions he may think fit. Where the change-over
is permitted, the assessee has to be prepared to pay tax due
on an interim period which may be considerably more than
12 months and which is based on the period from the cnd of
his last ‘““previous year’’ to the end of the one newly agreed on.

For example, if in 1039/40 an assessee changzes over from
the year ending 3oth June to the financial year, his assessment
for 1938/ 39 will have been on 1/7/36—30/6/37, and for 1939/40
will be on 1/7/37—31/3/39, i.e., 21 months.

If he changes from the financial to the calendar year, his
1938/ 39 assessment will have been on 1/4/37—31/3/38 and for
1939/40 will be on 1/4/38—31/12/38, i.e., 9 months.

In cach case the rate and amount of tax will be that
appropriate to the full period of 21 months or g months, as
the case may be.

Separate sources of income, profits and gains. The
change of wording in section 2 (11), opening paragraph, should
be noted. The assessee is now allowed to exercise an option
in respect of each source of income. Thus, his previous year
for salary and interest on sccurities may be that ending
31st March. In addition, if he has partnership income, one
business may adopt the calendar year and another the year
ending 3oth June and so on. Separate computations based on
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.. PREVIOUS YEAR

each particular previous year will first be made by the Income-
tax Officer-an# then combined for assessment as onle complete
whole.

Partners of Firms. As a corollary to the foregoing, the
“previous year’’ of a partner is that followed by the business
in which he is a partner. If he is a partner in six businesses,
each having a separate accounting year, six different ‘‘previous
years’’ are to be worked on in calculating his share of the
partnership income. The word ‘‘share’’ here is important in
view of the definition given in section 16 (r) (b). If a partner
in a firm receives a salary of Rs. 6,000/- from an outside
source and Rs. 2,000/- from the firm which follows the
accounting year, the first salary will presumably be taxed on
the financial year basis and the second on the calendar.
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PROFESSION AND VOCATION.

These have now been included under section 10 which
covers ‘‘profits and gains of business, profession or vocation’’
Thus a rather redundant chapter in the old Act, with its
special provisions for depreciation etc., and which gave rise to
much discontent, has now disappeared.

In view also of the change in section 4 (see ‘“Residence’’),
the special provision in section 11 (3) of the old Act making
taxable professional fees paid in any part of India to a person
ordinarily resident in British India, has now become
unnecessary.

Profession or Vocation are nowhere defined in the Act.
‘The shade of difference between them is at the best very fine
and at times defies differentiation. The following cxtracts
from English decisions will, however, throw some light on the
matter : —

“Profession.—A  profession, in the present use of language,
involves the idea of an occupation requiring purely intellectual skill
or manual skill, controlled, as in painting and sculpture or surgery,
by the intellectual skill of the operator, as distinguished from an
occupation which is substantially the production or sale or arrange-
ments for the production or sale of commodities. . . . . It appears
to me clear that a journahst whose contributions have any literary
form, as distinguished from a reporter, exercises a ‘profession’; and
that the editor of a periodical comes in the same category. It seems
to me equally clear that the proprietor of a newspape: or periodical,
controlling the printing, publishing and advertising but not respon-
sible for the selection of the literary or artistic contents, does mnot
exercise a ‘profession’ but a trade or business. . ... ..

“Vocation.~1 do not think ‘employment’ necessarily means a case
in which a person is set to work by other men to carn money. A
man may employ himself in order to earn money in such a way as
to come within that definition, but I think the word ‘vocation’ is
a still stronger word. It is admitted to be analogous to the word
‘calling’ which is a very large word; it means the way in which a
man passes his life and it is a very large word indeed. . . . . In my
opinion, if a man were to make a systematic business of receiving
stolen goods . . ... the Income-tax Commissioners would be quite
right in assessing him. .. .. There is no limit as to its being a
lawful vocation.”

‘ ‘Vocation’ and ‘calling’ are synonymous terms, and if anybody
were asked what was the calling or vocation of these gentlemen,
the arswer would be ‘professional book-makers’.”

See also under ‘‘Business”, supra.
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PROVIDENT FUNDS.

‘I'here has been no great change in the law here, but a
certain tightening up to prevent avoidance.

There are three classes of provident funds.

(@) The recognised provident fund (see Chapter IX-A).
With this may be associated the Fund under the Act of 1925.

See separate note, post, p. 166.

(b) Unrecognised fund with trustees.—Under the old Act,
the employer could charge as an cxpense any payments to the
trustees. He can still do that but only if he has made effective
arrangements to secure that tax shall be deducted at source
from any paywments from the fund which are taxable under the
head salaries [section 10 (4) (¢)].

What exactly this means is not clear. Under section 18,
trustees are liable to deduct or be themselves treated as assessees.
Under the trust deed, they would probably have to pay out of
their own pockets any sums for which they themselves became
liable, so it is difficult to sce what more the employer can do.
Probably this particular provision will remain a dead letter.

The employee pays tax on his full salary. When he draws
his money from the provident fund he pays tax on what he
receives except on his own contribution and interest thereon.
(Section 7, Explanation 2). .

(¢) Unrecognised fund without trustees. Here the employer
is in charge of the funds. His contribution to the fund is not
allowed as an expense but any payments actually made to
retiring employees arc so allowed.

The employee’s position is as in the case of a fund with
trustees.

The money received by an employee is in the nature of
salary (section 7, Explanation 2) and the employcr must deduct
tax on the taxable part, i.e., his own contribution and the
interest thereon (section 18).

Under the old Act, monies from unrecognised provident
funds were not taxable until actually received.

In the new Act, Explanation 2 of section 7 says “a. payment
due to or received by an assessee’’ is a profit received in lieu of
salary.
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PRACTICAL GUIDE TO INCOME TAX LAW

A footnote to the Enquiry Committee report in connection
with salaries says ‘“The word ‘due’ is intended to refer to the
date on which remuneration becomes payable, and has no
reference to the period for which it is earned.”

If the Courts adopt that meaning, it follows that the posi-
tion has not been changed very much but the drawing of the
money in instalments in order to decrease the rate will no longer

be possible.
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PROVIDENT FUNDS AND THE EMPLOYER

1. Recognised Provident Funds. ‘The conditions for
recognition are set forth in section 58-C and the employer’s
annual payments to the trustees are treated as a business
expense.

The employer’s contribution cannot exceed that of an
employee except as provided by sec. 58-D.

When the employer has a fund transferred to trustees, the
employer’s contribution transferred shall be treated as capital
expenditure but shall be treated as an expense of the business
when paid out (section 58K).

2. [Inrecognised Funds with trustees. The employer’s
contribution is trcated as an expense in the year of payment
to the trustees but the conditions of the trust must be such as
to prevent the employer resuming control of the money.

3. Unrecognised Funds without trustees. 'The payments
to the fund are not allowed as an expense but the actual pay-
ments from the fund can be so allowed.

Section 10 (4) (¢) should be seen. Payments to Provident
Funds with trustees cannot be allowed as an expense unless the
employer has arranged that tax will be deducted at source from
any payments made.

Such payments to assessees are now by Explanation 2 of
section 7 made salary payments and so trustees can and must
deduct. When the trustees are out of British India, the
conditions of the fund will need to be altered.
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PROVIDENT FUNDS—RECOGNIZED

Recognized Provident Funds. It is not very easy to
condense Chapter IXA of the Act. In the past, the main
objection to these funds arose from the fact that owing to the
increase in the fund standing to the credit of an employee being
included in the total income for the purposes of determining
his rate, an employee might find himself faced at the end of
the year with a considerable extra demand on account of credits
which he could not draw until he retired or left and might
under certain circumstances never draw at all.

Under the slab system, which might more appropriately be
called the slope system, every cxtra rupee of total income adds
to the average rate and so everyone’s tax is increased by virtue
of the accretions to the provident fund but at any rate sudden
changes are avoided. As far as the employee goes the following
are the important points.

There is included in his total income for deciding the
average rate of tax—

1. His own contribution. That is really included in hlS
salary. It is of course not included twice over.

2. 'The employer’s contribution.

3. All interest credited. .

There is excluded from the taxable total—

(a) Contributions up to a limit of one-sixth of salary
with 6,000/- maximum.

(b) Interest credited up to 6% with a limit of one-third
of the year’s salary.

Example. Salary Rs. 6,000 per annum. Contribution
Rs. 600 from employer and Rs. 6oo from employee. Interest
at 8%, Rs. 400. The total income is Rs. 6,000 plus Rs. 600
plus Rs. 400, or Rs. 7,000. The taxable income is—

Rs.
Total income 7,000
Iess contribution (hmlted to one-sixth of salary) 1,000
Less interest (limited to 6%) 300
5,700

All the total income attracts super-tax.
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PROVIDENT FUNDS—RECOGNIZED

On receiving the provident fund, the following is the
position.—

Income-tax. No income-tax is payable on money rececived
nor does the amount go into income so as to affect the rate
of tax on the assessee’s other income. The assessee, however,
must have had five years’ continuous employment. If he has
not served so long, the Commissicuer can allow exemption and
will do so if the employee leaves through illness, business
closing down or for no fault of his own.

If in the case of a short term employee this concession is
not allowed, the Income-tax Officer works out the accretions
year by year and calculates how much extra tax would have
been payable if the exemptions marked (a) and (b) above had
not been allowed.

The amount received on leaving docs not, of course, affect
the total income of the year of leaving so as to raisc the rate
on the other income.

Example. Suppose an employee serves for 2 years at
Rs. 6,000 under this new Act and leaves at the beginning of the
third year—

His own contribution is Rs. 600 per annum. The
employer’s is the same. Interest is Rs. 60 in the first year and
Rs. 123 in the secoad year on a 5% basis.

In the first year the total income was Rs. 6,600 and the
taxable income Rs. 5,600.

In the sccond year the total income was Rs. 6,723 and the
taxable income Rs. 5,600.

The rate applicable to Rs. 6,660 is 847 pie

»oow » o Rs. 6723, 853 ,,
The assessce paid tax on Rs. 5,600 at these two rates for the
first and second ycars respectively, He has now to pay on the
difference which is

1st year Rs. 1,060 at 847 pie, or Rs. 46-12

2and year Rs. 1,123 at 853 pie, or Rs. 49-14

Super-tax. Payments from the fund are also exempt
from super-tax since 1933 and so only the accretions prior to
1st April 1933, are taxable.

In the case of short term cmployees who have not had five
years’ service and who are not exempted by the Commissioner,
the super-tax for each year is worked out as if the fund had

not been recognised.
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QUESTIONS OF FACT AND QUESTIONS OF LAW.

Tpis is a matter of general importance since references to
the ngh Court can only be made on questions of law. When
the Tribunal is established it will hear appeals on fact or law
but the Courts can only go into law.

It is not uncommon to find a Commissioner refusing to
make a reference to the High Court on the ground that no
question of law is involved. Very often an application to the
High Court results in the Commissioner being compelled to
state a case. That is because he has differed from the Courts
as to what is law aud what is fact. It is very difficult to dis-
tinguish between the two in many cases but the following
general indications will be of some value to assessees.

The proper inferences to be drawn from facts may involve
legal cousiderations.

Conclusions from facts are very different to findings on
fact.

Findings of the Department based on a misapprehension
cannot bhe looked on as distinct findings of fact.

Whether a building is occupied as a school is a question
of fact but whether the school is a charity school is a question
of law. )

Whether or not dividends were paid out of profits is a
mixed question of law and fact.

Whether a payment is a pension or an annuity is a mixed
question of law and fact.

Questions of degree are cminently questions of fact.

The method on which the accounts of a company are to
be kept is one of principle and therefore of law.

Whether there is sufficient evidence to support a finding
of fact or not is a question of law.

This last principle is perhaps the most useful of all to
assessees and in making their first appeal to the Appellate
Assistant Commissioner, assessecs must always cons'ider _care-
fully whether they have sufficient grounds to take this point.

On a close analysis of cases, it will be found thgt the
majority have reached the Courts simply because of this one
principle.
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Rates of Indian Tax in Recent Years.

192223 & | &

Rs. 192930 é g 1932-33
1,000-1,500 Nil Nil | Nil 4
1,500-1,999 2 pies| Nil | Nil 4
2,000-4,999 5, 5 6| 6+3%
5,000-9,999 6 ,, 6 9| 9+1
10,000-14,999 9, 9| 121241}
15,000-19,999 10 ,, 10 16 | 16+2

20,000-29,999 12, 13 19 | 19423
30,000-39,999 15 ,, 16 23 | 23+234
40,000 and over 18 ,, 19 25 | 2543}
Companies 18 ,, 19 26 | 26+3%

1933-34
1934-35

1935-36

1936-37
onwards

6+14

9+2}%
12+3
16+4
19+43
23453
25+64
26+63

1§ pies
2§ pies
641
9+1%
1242
16+2%
19433
23+3%
25443
26+43%

Nil
Nil
6+3%
9+3
12+1
16414
19+17;
23+11
25+2%
26+2%
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PRACTICAL GUIDE TO INCOME TAX LAW

Rates of U. K. Tax

20-21 | 21-22 | 22-23 | 23-24 | 24-25 | 25-26 |26-27 27-28
|
Standard rates 6/- | 6/- | 5/- | 4/6 | 4/6 | 4/- | 4/- | 4/-
Earned income relief | 10% | 10% | 109% | 10% | 10% | 16% |16% !16%
Maximum limit of ]
earned income. £200 | £200 | £200 | £200 | £200 | £250 | £250 i £250
Bachelor’s relief L1351 £135 | £135 | £135 | £135 | £135 | £135 | £135
Married man’s relief | £225 | £225 | r225 | £225 | £225 | £225 | £225 | £225
Reduced rate relief—
(@) Quantity £225 | £225 | 225\ 205 | £225 | £225 | £225 | £225
(b) Rate charged| 3/- | 3/- 2/6] 2/3 | 2/3 | 2/- | 2/- |2/
Children’s allow- £36 | £36 | £36 | £36 | £36 | £36 | £36
ance, Ist child. £36
Other children £27 | £27 | £27 | £27 | £27 | £27 | 427 | £27
Housé-keeper’s ) l
allowance. £45 | £45 | £45 | £45 | £60 | £60 | £60 | £60
Dependent relative
allowance. £25 | £25 | £25 | £25 | £25 | L25 1 £25 | £25
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in Recent Years.

RATES OF

28-29 29-30 30-31 | 31-32

4/- 4/
16% 16%

£250  £230
£135  £135
£225  £225
£225 1225
2/- 2/-
£60  £60
£50  £50
£60  £60
£25 g5

4/6
16%

£250
£135

£225

£250
2/6
£60

£50

£60

£25

5/-
20%

£300
£100
£150

£175
2/6
£50

£50

£25

U. K. TAX IN RECENT YEARS

32-33 | 33-34

5/-  5/-
20% 209

£300  £300
£100  £100
£150 | £150

£175  £175
2/6  2/6
£50  £50

£40 (40
£50  £50

£25 | £25

34-35

4/6
20%

£300
£100
£150

£175
2/6
£50

£40

£50

£25

35-36 | 36-37 | 37-38 [38-39

4/6
20%

£300
£100
£170

£135
I 176
£50

£50
£50

| £25

4/9
20%

£300
£100
£180

£135
1/7
£60

£60

£50

£25

209 209

5/- ‘ 5/6
|

£300 | £300
£100 | £100
£180  £180

£135 | £135
1/8 1/8
£60  £60

£60  £60
£50  £50

£25  £25

N.B. The figures for 1939/40 are the same as for 1938/39.
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REFUNDS OF EXCESS TAX PAID OR DEDUCTED
(SECS. 48 & 50).

The provisions in this respect have been very much
simplified and now cover all cases where tax has been deducted
at source or otherwise paid in excess of what is actually payable
by an assessee.

Where, such as in the case of husband and wife, the latter’s
income 'has been included in the husband’s assessment, the
party actually assessed (in this example the husband) is the
only one competent to claim the refund.

Where an assessee dies, or through incapacity, bankruptcey,
liquidation or any other cause, is unable to claim a refund to
which he would have been legitimately due, the claim may be
made and the refund received by his executor, administrator,
trustee or receiver, or other legal representative (section 49F).

A refund may be either paid in cash, or set off in whole
or in part against any other demand due from an assessee at
the time (section 49E), at the option of the Income-tax Officer.

Refunds on income doubly assessed are treated in a separate
note. (See Double Income-tax Relief).

The calculation of refunds on dividends has now been made
more complicated and is fully discussed under Dividends.

Time limit (section 50). This has now been extended to
four years (for assessments under the new Act) and is to be
calculated from the end of the financial year in which the income
relative to the refund was first assessable. (See Previous Year).

This provision is not, however, with retrospective effect
and the old time limit of one year continues to apply in cases
where the tax which forms the subject of refund was paid at
any time prior to the 1st April, 19309.

Appeals are permissible against an order of an Income-tax
Officer refusing to grant a refund, or against the amount of
refund allowed. (See Appeals).

The old provision debarring alien non-residents from
claiming a refund has now been deleted due to the special
-provisions made for recovery of tax at source and calculation
of rates of tax from such persons. This change, however, is
1ot retrospective. ‘The following explanation given by

¢
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REFUNDS OF EXCESS TAX PAID OR DEDUCIED

Mr. Chambers in the Assembly (Debates, page 4076) sets the
position out clearly : —

‘“That is to say, no person who is a foreigner, in all senses
of the word could claim a refund. In the Bill we have made
provision for the deduction at source of tax which was formerly
not deductible at the source. We have also provided for the
deduction of super-tax in certain cases. It may happen that
in some cases that tax has been deducted in excess of the
true liability of that person, in particular you may get tax
deducted by an agent on behalf of a non-resident, and it may
prove, ulcimately, that the liability from a business or from
some other source is less than tax which has been deducted at
source, and for that reason we must have some power to refund
to those persons who have suffered at source excessively. There
is no question of the section granting any refund which is not
otherwise grantable under the Act, that is to say, a non-resident
chargeable to income-tax at the maximum rate and also to
super-tax, will not get any reduction in that, there is no question
of reducing that at all, but we must have some provision for
refunding to him in any case in which the tax deducted at source
is in excess of his true liabilty.”’

173



REOPENING OF ASSESSMENTS (SEC. 34)

Income escaping assessment. Under the old Act, the
Income-tax Officer could reopen ‘‘if for any reason income,
profits or gains has escaped assessment’’. ‘These words gave rise
to many cases into which it is unnecessary to go but the last
case . ruled that the Income-tax officer could not reopen on
suspicion.

Under the new Act, the Income-tax Officer can reopen ‘‘if
in consequence of decfinite information which has come into his
possession the Income-tax Officer discovers’’ that income has
escaped assessment. His time limit is 4 years but if the Income-
tax Officer has reason to believe that the assessee has concealed
part of his income or has deliberately furnished inaccurate
particulars thereof, the time limit is extended to 8 years.

It has been held under similar wording in the United
Kingdom that if an Income-tax Officer decided at first not to
tax certain income he could reopen the case if he decided later
that he should have doune so. That particular decision is going
to give the Revenue a very big advantage. Court cases often
upsct preconceived and long-held ideas. When the upset is in
favour of the Revenue they will be able to go back for 4 years.
When it is in favour of the assessee he can only appeal on the
current assessment and only then if in time, i.e., within 30 days.

It is to be doubted whether the new wording of this section
will be less the subject of litigation than the old.

“If in consequence of definite information.” Is the
Income-tax Officer to give his definite information when he
issues the notice calling for a fresh return? If he refuses to give
it, is the notice bad? Does the definite information extend to
giving figures? Can he say to an assessee, ‘‘I know that you did
not return income from shares’’ or must he say ‘‘I know that you
did not return income from such and such shares’’ or must he say
“I know that your income from such and such shares was so
many rupees’’ ? Are anonymous letters sources of definite infor-
mation? If an Income-tax Officer finds an assessee returning
income from a certain source which he has not previously dis-
closed, can he call this definite information and reopen the
assessment of previous years on suspicion or must he get a
definite statement from the assessee on the point?

Further, the extension of the time limit to 8 years depends
upon the Income-tax Officer having ‘‘reason to believe’’. How
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REOPENING OF ASSESSMENTS

does that go with the need for definite information which is
essential before any action can be taken at all.

There is no appeal possible against the reopening. Assessees
can make the usual reference to the Commissioner but that is
likely to prove infructuous.

If the assessee makes the return, the Income-tax Officer is
likely to be in possession of definite information and dates
become important. Supposing as a result of a notice under
section 34 issued without definite information and so admit-
tedly bad the Income-tax Officer gets possession of definite infor-
mation, can he reopen the case in the following year?

Further, if an assessee has been assessed on several sources
of income, and the Income-tax Officer issues a notice giving
definite information regarding only one of them, is he pre-
cluded from revising the other items also? Presumably yes,
but the Department are sure to try to prove the contrary.

These are all very technical points and indeed the inter-
pretation of the old section has always been a matter of techni-
calities. The subject is emphatically more one for the lawyer
than for the ordinary assessee for whom this book is intended.
One can only advise great caution. Make no return against a
notice under this section without getting proper advice and
first get a copy of the relevant entries in the order sheet which
led to the issue of the notice, and insist upon knowing what
the ‘‘definite information’’ is.

Time limit of assessment. Therc is now a definite time
limit for an order of assesstnent. It must positively be com-
pleted within 4 years, or in the case of concealment, within
8 years. That applies to all assessments and not only to assess-
ments under section 34.

Thus, an assessment for 1939-40 cau be re-opened up to
31-3-44 but it must definitely be completed by 31-3-44 also and
as the assessee must have time to make a return and appear etc.
that, in fact, cuts down the time for re-opening.

This 4 year, or 8 year, limit applies to assessments for
1939-40 and later years. The assessments for 1938-39 can only
be re-opened up to 31-3-40.

This is one of the sections which, it would seem, ‘must
come into force from 1-4-39 in regard to all pending assessments.

(See also Assembly promises).
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RESIDENCE AND CLASSES OF ASSESSEES

The new Act has made radical changes in this respect and
for certain classes of people foreign income is taxable. This
has necessitated a definition of residence. Under the old Act,
there was seldom any need for such a definition. In the case
of claiming refunds on tax deducted from interest or dividends
non-residents were on a different footing to residents but other-
wise the point was of little importance. All that has been
changed and the meaning of residence has now become of
prime importance.

The relevant sections are 4-A and 4-B which first define
residence and then say who is ‘‘not ordinarily resident”’. ‘This
is necessary but cxtremely confusing. It can be considered
more simply thus:—

1. An assessee is in British India for 182 days or more
in that year.

2. An assessee maintains or has maintained for him a
dwelling place in British India for a period or periods amount-
ing in all to 182 days or more in that year and is in British India
for any time in that year.

3. An assessee has in the four preceding years been in
British India for a period or for periods ameunting in all to
365 days or more and is in British India for any time in that
year otherwise than on an occasional or casual visit.

A. An assessee has been ‘‘resident’’ in British India in
nine out of the ten preceding years.

B. An assessee has during the seven years preceding
been in British India for a period or for periods
amounting in all to more than two years.

If an assessee complies with one or more of the first three
conditions and both of the last two conditions he is a full
resident.

. JIf he: complies with any of the first three conditions but
’comphes with neither of the last two or only one of them he
is called *“ not ordinarily resident’’. He is a semi-resident.

If he does not comply with any of the first three he is
a non-resident.

It is most important that this classification should be
grasped clearly.
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RESIDENCE AND CLASSES OF ASSESSES

The above applies, of course, to individuals. A Hindu
undivided family, firm or other association of persons is
resident in British India unless the control and management
is situated wholly without British India.

A Hindu undivided family is ordinarily resident in any
year if its manager is ordinarily resident in British India.

The 1mportance of the status of a Karta of a Hindu un-
divided family is thus clear.

A company is resident in British India if the control and
management is situated wholly in British India or if its income
arising in British India exceeds its income arising without
British India. There is no such thing as being ‘‘not ordinarily
resident’” for a firm, Hindu undivided family, association of
persons or a Company.

It is clear that these sections must give rise to as much
difficulty as has the question of residence in the United Kingdom
and some of the distinctions drawn are not easy to understand.
Consider the case of a firm or a company, both having the
greater part of their income from forcign sources. ‘The com-
pany will be non-resident unless all its control and management
is in British India and the firm will be non-resident only if all
its control and manazement is outside British India. ‘This is
a distinction which may make a very great difference in the tax
payable by two equally prosperous concerns.

It is not possible herc to deal with all the knotty points
that thesc definitions will cause. The United Kingdom law is
different but there are many decided cases to refer to on points
which are similaf in the two laws but assessees should look
ahead and protect themselves as far as is possible.

Points for consideration. The following points should
be kept in mind.

1. In the case of companies, the place where the managing
director is and where directors’ meetings are held is of
importance.

2. A Hindu family must consider where its Karta is to
live if it has income in Indian States. ,

3. 'Those firms which have headquarters in Indian States
must consider the advisability of separating the org&_migatxon in
British India entirely from the headquarters organisation.

4. For individuals who have come to India in the last two
or three years, the dates of arrival and departure are of im-
portance and should be put on record with suitable proof before

memory becomes dull.
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5. The same applies to those who have been coming and

pgoing for 9 or 10 years but who have been here for the last two
years.

6. Visitors must be careful about the 182 days limit.
Whether this includes the days of arrival and departure is not
known yet. See under ‘“Visitors’’

7. Dividends paid outside British India are to be included
in foreign income for judging the residence.qf a company even
though they are earned and taxable in British India.
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I

Total Income and Total World Income. An important
departure from the normal procedure is the introduction of
the United Kingdom system of compulsory returns of income
and as penalties for non-submission have been simultaneously
provided for, the change over should be very carefully studied.

Prior to 1939, the onus of discovering new assessees and
of originating their annual assessments by the issue of a notice
calling for a return of income, devolved on the Income-tax
Officer. Assessces who, however large their income may have
been, did not receive such a notice within two years from the
end of the year in which their income accrued or was received,
cscaped taxation altogether.

Section 22 (1), as amended, sceks to rope in these defaulters
and provides for the issue of a gceneral notice in the press and
on the notice boards of public offices or otherwise, calling on
all those with an assessable income to submit their returns in
the prescribed form, obtainable on demand, within 6o days.

The issue of notices by the Income-tax Officer to assessees
by name is now madc optional but will be continued in the
case of assessces already known to the Dcepartment, allowing
the usual period of 30 days for compliance [section 22 (2)].

In cach of these cases an extension of the period for sub-
mission of the return may bhe granted by the Income-tax Officer
at his discretion, on application.

Non-receipt of the special notice will not, however, be
considered sufficient cause for non-submission of a return in
response to the general notice and, except in very special cases
(for example, if an illiterate person has not scen or heard of
the general notice), such failure may be visited with a penalty
up to 1% times the tax ultimately levied (sce ‘“Penalties”,
infra).

Section 22 (3) permits of the filing of a return, or of a
fresh return correcting any omission or misstatement in a
previous one, up to the date of assessinent. The latter portion
of this concession, however, does not operate to exempt an
assessee from the pemnalty appropriate to a deliberate misstate-
ment or omission in the return sought to be amended.
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The form of return has been completely remodelled and
now consists of six parts with further space provided for the
returns mentioned in Para. II-B below and with copious notes
added for the guidance of assessees—11 pages in all.

Part I of the return is in three sections A, B and C.
Section A is based on page 1 of the old form and provides for
income arising, earned or paid in British India and also, in
the casc of residents and semi-residents for income, profits and
gains of a business controlled in, or a profession or vocation
set up in British India.

Section B applies to foreign income excluding that shown
in section A, brought into British India during the year for
which tax is being levied. (This section does not apply to
non-residents.)

Section C is for foreign income not brought into British
India during the previous year and exempt to the extent of
Rs. 4,500 in the case of residents. The income of non-residents
is shown here for rate purposes only.

Part II is in respect of income which is included in ‘“Total
income”’ for the purpose of ascertaining the rate of tax but
is allowable as a deduction in calculating the tax finally payable.

Part 1II, together with pages 10 and 11 form the non- pcna]
returns mcntxoned in para. II-B (i-v) below.

Part IV applies to business, profession and vocation only
and is an attempt to adjust the figurcs of profit and loss account
to the Income-tax computation. It should be noted that a
scparate form is to be filled in for each separatc and distinct
business, profession and vocation.

Part V guards against loss of the depreciation allow-
ance by inadvertence in filing the separate form hitherto
provided, by incorporating the depreciation claim in the return
of total income.

Part VI is a repectition of the old Schedule A (details of
income from house property) with columns for claiming the
various allowances under this head.

The notes for the guidance of assessces on pages 7-9 draw
aAttention to the more important changes affected by the New

ct.

An important feature, and one worthy of special notice
in view of the penalty attached to the making of a false veri-
fication, is the verification form on page 6 of the return of
income which is now inclusive, and covers entries made
in the Depreciation claim, details of house property and in the
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return required from business assessees. [See para. II-B (v)
below. ]

II

In a_ddition to the foregoing, the following returns are
also provided for in the Act. Those in para. A are compulsory
and' are to be made annually on or before the dates mentioned
against each. Those in para. B are to be called for by the
assessing or appellate authority.

A. Compulsory. (i) Dividends to shareholders. Names
and addresses of shareholders (as entered in the Share Register)
who received dividends aggregating over Rs. 5,000 in the
preceding year. To be submitted by the company on or before
15th June in each year (section 1gA).

(i1) Interest. Names and addresses of persons to whom
interest, other than intercst on securities, exceeding Rs. 399 has
bheen paid during the previous financial year.

To be submitted (by those paying such interest) on or
before the 15th June in each year (section 20).

(iii) Salaries. Names and addresses of cmployees and
others who during the previous year received or had due a
“salary” of Rs. 2,000 or over, together with details of amounts
paid to or due to them and of income-tax and super-tax
deducted and the dates of payment or accrual of salary and
deduction of tax (section 21).

T'o be submitted by the employers by the 3oth April.

Note (1).—The word ‘‘salary” is used here in.its broad
sense (see under ‘“Salaries’’ and ‘“Deductions at Source”’). From
April, 1939, such ‘‘salaries” are taxable if they are duc and
whether or not they were actually paid in the previous financial
year. Advances against salary are to be trcated as payments
of salary on the day on which such advances arc taken.

Note (2).—Emohitnents paid by an cmployer o an employee
or any sums paid by him as contributions to an employee’s
credit in a recognised superannuation fund are to be included
in this return.

B. Non-Penal. (Section 3S).

(i) Hlindu Undivided Family. Names and addresses of the
manager and adult male members of a Hindu undivided family.

(ii) FFirms. Names and addresses and other particulars of
the members of a firm.

(iii) Trustees, Guardians and Agents. Names and addresses
of persons represented by a trustee, guardian or agent.
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(iv) Interest and other payments. Names and addresses of
parties to whom an assessec has paid in any year rent, interest,
commission, royalties, brokerage or any annuity other than
an annuity included in salaries (sec under ‘‘Salaries”’), exceeding
Rs. 400 in each case and details of the payments made.

(v) Business, Profession or Vocation. Section 22 (s5).

(a) Name and location of the assessce’s principal place
of business and of cach branch.

(b) The names and addresses of his partners, if any.
(¢) The extent of his share and that of his partners.

This return is to be submitted by those engaged in business,
profession or vocation. What penalty, however, attaches to
non-submission of such particulars is not clear from the Act.
Probably that appropriate to an incomplete return (ex parte
assessment).

All five returns have been cmbodied in the return of
income, and as such, a notice calling for such a return has also
to be construed as calling for these five also. No pecuniary
penalty has been provided for failure to fill up these returns,
but presumably such an omission would make the whole return
invalid and also, in the case of return (v) above, render the
assessec liable to prosecution for making a false statement in
a verification (see ‘““Penalties-B’’, infra), as the verification form
in the return of income now includes entries made in this
return also.

C. Share, Debenture and Mortgage Registers.
Section 31 of the Act cmpowers the Income-tax Officer or
Assistant Commissioner, or any person deputed by either in
writing, to examine and take copies (without payment of any
fee) of entries in such registers. Tixecutive instructions have,
however, been issued to the effect that such information should
not be called for from the companv hy way of a return giving
names, addresses and other relative details for a particular
period.

D. Special Returns —Securities.

(i) This provision is new and entitles the Income-tax
Officer to call for a return from any person giving details of
securities of which such person was the owner during the
period specified in the notice. The object is to cnahle the
Income-tax Officer to ascertain whether through any transac-
tion or dealing in the securities referred to, tax has been evaded
in whole or in part. A minimum of 28 days must be given
for compliance with the notice (see sections 44F and 44F).
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(i1) Superannuation Funds (approved)—(section 58 V).
This return is to be furnished only when called for by
the Income-tax Officer and is to be submitted by trustees and
employers who contribute to such funds. The minimum period
given for compliance with such a notice is 21 days and the
particulars to be given are as below : —
(a) Such particulars of contributions made to the fund as
the Income-tax Officer may require ; or,
(b) (1) the name and address of any person in receipt of
an annuity and the amount of such annuity from the fund ;
(2) particulars of any contribution (including interest on
contributions, if any), rcturned to the employer or employees ;
(3) particulars of sums paid in commutation or in lien
of annuities ; or,
(¢) A copy of the fund accounts as at the date of closing
prior to the receipt of the notice, together with any other
details required by the Central Board of Revenue.



RETURN FORM —FILLING UP THE

There is evidently still much confusion about what was
intended and what was achieved by altering section 4. The
official interpretation seems to be that put forward by
Mr. Chambers in the Council of State (page 63). He says—

(1) Non-residents pay tax only on what arises in British
India.

" (2) Residents not ordinarily resident pay on what arises
in British India plus what they bring into British
India.

(3) Residents, ordinarily resident pay on what arises in
British India and on what arises abroad with a
deduction of Rs. 4,500 in the case of what is not
brought to British India.

On this interpretation, the form of return has been based.
Even at that we do not think the form correct but we cannot
agree that the official interpretation given above is correct.

In the first place, both non-residents and semi-residents
pay on what is received in British India. See scction 4 (1), (a).
That is a minor omission and excusable in a debate.
Mr. Chambers says, however, that semi-residents pay only on
foreign income they bring to British India. ‘This is not correct.
All residents, by virtue of section 4 (r) (b) (i) pay on income
which accrues outside British India but by the second proviso
residents who are not ordinarily resident are exempt unless the
income is derived {from a business controlled in, or a profession
or vocation set up in India.

Further, Mr. Chambers mentioned the exemption of
Rs. 4,500 only in connection with ordinary residents but the
proviso does not so restrict it and it is applicable to the foreign
income not brought into British India of both kinds of residents.

'This interprctation is confirmed by a reference to
Mr. Desai’s speech in the Assembly (page 4218 of the Reports)
where it is clear that the exemption is intended also for the
Indian trader living abroad, i.e., the resident, not ordinarily
resident.

All income is covered by the following classification : —

I Income arising in British India.
X  Foreign income received in British India.
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B  Foreign income from business controlled in or
profession or vocation set up in India (not, note
carefully, British India) and brought into British
India.

C Ditto not brought into or received in British India.

P  Other foreign income, e.g., from property or invest-
ments brought into British India.
Q Ditto not brought into or received in British India.

Careful note must be made of the difference between
“‘received’’ and ‘‘hrought into’’. Income can be received only
once. It may be moved about indefinitely.

The form of return is an extremely puzzling document but
the arrangement does not, in our opinion, give effect to the
law as it stands and we set out below the classification as
directed by the form and the classification which we think
should be made in order to comply with the requirements of the
law.

Calling residents R, residents not ordinarily resident SR
and non-residents NR, the following may be studied.

As per the form As we believe correct

Section A

R IXBC IX

SR IXBC IX

NR IX IX
Section B ’

R P BP

SR P Bp

NR Nil Nil
Section C

R Q CcQ

SR Nil C

NR BCPQ BCPQ

R and SR pay on sections A, B and on C less Rs. 4,500.

NR pays on A at rate applicable to total of sections A & C.

Note also:—

(1) Salaries earned in DBritish India wherever paid are
deemed to accrue and arise in British India.

(2) Pensions paid outside India are foreign income.
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(3) Salaries paid outside British India for work done outside
British India are foreign income.

. (4) Dividends paid outside British India from profits
subjected to income-tax in India are deemed to accruc and arise
in British India.

(5) If the wife is R, remittance from a NR husband from
income not taxed in British India is deemed to accrue in British
India to the wife.

(6) Foreign income shall not be deemed to be received in
or brought into British India by reason only of the fact that
it is taken into account in the balance sheet prepared in British
India.

(7) Re deeming, see also:—

Section 7 (2)—Government salaries.
Section 42—Foreign business connection.

It will be seen that the official form denies any Rs. 4,500
exemption to semi-residents. They are certainly ecntitled to
relief on their taxable foreign income not brought into British
India. Nor does it seem possible to argue that the words in the
brackets in section A refer only to that part of the income from
business etc. which is received in British India because if that
was meant the words in brackets would be unnccessary and, in
any- casc, should cover all sorts of forcign income.

186



SALARIES.

Allowable deductions. Under the old Act, no deductions
were allowed from salaries for expenses but a new proviso has
been made to the effect that the tax shall not be payable on
sums which the assessce has to spend by the conditions of his
cmployment wholly, necessarily and exclusively in the perform-
ance of his duties out of his remuneration.

The deductions which will be made, if the, United Kingdom
precedents are followed are—

(a) T'ravelling expenses wholly incurred in the performance
of duty. ‘This will not include the cost of travelling to and
from a place of business, but will include the cost of travelling
from one place to another.

(b) Expenses on stationery and telephone if exclusively
required for purposes of business.

(¢} The cost of providing a room to work in at the assessee’s
residence.

(d) The cost of special clothes.

The cost of personal servants will not be allowed.

Rent-free quarters. The value of rent-free quarters is
taxable. Instructions in the Manual limit the value to be put
on this perquisite to 10 per cent of the salary. It is the custom
of Income-tax Officers to stick to this figure of 10 per cent fairly
uniformly, and in big cities the 1o per cent limit protects the
asscessee but in the mofussil that figure may well be too high.
What the Income-tax Officer has to determine is the genuine
value of the perquisite. In small municipalities, the municipal
assessment is a fair quide and may show that the value is
less than 10 per cent of salary. On tea gardens where there
is no municipality, that test is not available. Five per cent of
the cost of comstruction togcther with some rent for the land
occupied is a fair rough and rcady test. Somc evidence of
houses actually rented in the locality may be available.

Assessces should consider the fair value of the house they
occupy and endeavour to get it put on record.

When a house has been occupied by one employee and
comes to be occupied by two or more, many Income-tax Officers
charge up to each employee 10 per cent of his salary. That is
quite illegal unless the fair annual value is more than 10 per cent
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of the combined salaries. That is why it is so desirable to get
the fair value of the house put on record.

It is right to mention here that there is a whole series of
United Kingdom cases on the subject of “Who is occupier ?*’
It has been held that when an employee occupies a house for
the essential performance of his duties, e.g., a gateman at a
railway crossing, he is not really the occupier at all. The
employer is in occupation. An employee may spend 12 hours
a day in his office room but the value of that sheclter is not
charged up to him. Readers who are argumentatively inclined
may care to pursuc this line of thought in its bearing on this
point but not much hope of any fruitful result can be held out.

Allowances for meeting special expenditure. These come
under section 4 (3) (vi). ‘‘Any special allowance, benefit or
perquisite specifically granted to meet expenses wholly and
necessarily incurred in the performance of the duties of an
office or employment of profit” is exempt from taxation and
is not included in the total income for rate purposes. This
covers motor car or cntertainment allowances.

These allowances take the form of a fixed monthly allow-
ance and the employee is not usually expected to give the
employer an account of how he spends them.  The wise
employer works out a fair average figure.

The Enquiry Report pointed out that these are sometimes
disproportionately large and suggested that they should be
allowed so far as actually expended for the purpose for which
they are given. That would have involved the keeping of
accounts by the employees but the suggestion has mnot bheen
incorporated in the new Act. Assessees therefore should resist
the attempt of the Income-tax Officers to demand proof as to
what has been spent.

Allowances not convertible into cash. These include
passage money paid by an employer, domestic services or tiffins.
These are exempt. See para. 3, of the Manual. If, however,
the employee is given the cash, he is liable to tax, e.g., if he
buys his own steamer ticket himself to go on leave but not,
of course, if he gets the money for his train fare to travel
on dutv. That is covered by section 4 (3) (vi).

Leave salaries. These are taxable from now on. The
excmption has been withdrawn for all leave pay after 31/3/30.

if leave salary is earnmed in British India it is deemed to
accrue and arise in British India. (Explanation 2 of section 4).
Therefore it is not foreign income and so does not come under
the Rs. 4,500 exemption for foreign income provided by the
third proviso of section 4.
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Those assessees who go on leave after a period of service
partly in British India and partly out of British India should
bear this point in mind. If they get six months’ leave after
three years’ service of which only one year has been spent in
British India, two-thirds of the leave salary will be foreign
income and only one-third will be British Indian income. Thus
in such a case, if the leave pay is Rs. 6,000 and the pay in
British India is Rs. 12,000, the tax will be on Rs. 12,000 plus
Rs. 2,000 and the other Rs. 4,000 of leave pay if not brought
into British India will come under the Rs. 4,500 exemption.

Pensions paid outside India (note that it is India here and
not British India) are not held to accrue and arise in British
India and so will not be taxable in the hands of the non-resident.

The change from receipt to due basis. What this
means is made clear by the footnote on page 28 of the Enquiry
Report. ‘“The word due is intended to refer to the date on
which remuneration becomies payable and has no reference to
the period for which it is carned.”

This appears to settle the doubts of those who were diffident
about the effect of the change on March salaries. They argue
thus. If March salary is paid on April 1st, the March, 1938
salary was paid on 1 .4-38 and came into the 1938-39 accounting
year and the 1939-40 assessment year, whereas the March, 1939
salary was carued in 1938-39 and so that also comes into the
1039-40 assessment year thus involving a tax on 13 months.
It would seem rather that it involved a tax on 11 months but
the argument is without point. March salary paid normally
on 1st April is due on 1st April and taxable as such.

The Act says due or paid which again seems to make
possible a taxation on more than 12 months’ salary but there
were executive assurances in the Assembly to the effect that
not more than 12 months’ salarv will be taxed in any yecar.

What, however, about the tax dodger whose March, 1938
salary, actually payable in March, 1938, was postponed until
April, 1938?

Advances of Salary. These are deemed to he due when
reccived but there is going to be difficulty in reconciling this
with the promise that not more than 12 months’ salary will
be taxed in any one year.

Under section 60 (2) Government has the power to put
the matter right but since every change in income now means
a change in rate, it is asking too much to expect special orders
in every such case.
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When an employce gets a tax frec salary his real pay is
not only the salary he draws but the tax as well and he is liable
to pay tax on tax. If that is again paid by the employer, the
process goes on ud infinitum,

The results can be worked out from the following table:

Rate Gross Tax Net sl

to net
A. P, Rs. Rs. A. Rs. A.
"nil 1,500 nil 1,500 O

o9 3,500 164 I 3,335 1§ 64/61
Total 5,000 164 1 4,835 15

T3 5,000 300 10 4,609 6 64/59
Total 10,000 554 I1 0,445 5

2 0 5000 625 0 4,375 © 8/7
Total 15,000 1,179 II 13,820 §

2 6 balance 32/27

What then is the gross income cquivalent to Rs. 16,000 per
annum net ?

Rs. 15,000 gross equals Rs. 13,820-5 net.

~That leaves Rs. 2,179-11 to gross up. The ratio is 7 and
the gross is Rs. 2,179-11x §2 or Rs. 2,572-2.

A total income of Rs. 17,572 thercfore gives Rs. 16,000
net.

What is the gross income of Rs. 4,800 net?

Rs. 1,500 is the gross of Rs. 1,500. That leaves Rs. 3,300
to 'gross up. The ratio is §% so the gross of Rs. 3,300 is
Rs. 3,462. Therefore, the gross of Rs. 4,800 is Rs. 4,962.

When a man gets a free of tax salary, and free house, the
position scems insoluble except by trial and error.

Take Rs. 1,000 per month frec of tax salary with a free
house. Rs. 12,919 gross is equivalent to Rs. 12,000 nct.
Taking the free house as worth Rs. 1,292, that raises the total
to Rs. 14,211 on which the tax is Rs. 1,081. Deducting
Rs.h 1,081 from Rs. 14,211 leaves Rs. 13,130 which is about
right.

Employers should take Rs. 12,000 plus Rs. 1,200 or
Rs. 13,200 and gross that up to Rs. 14,291. The difference is
Rs. 1,0091/-. Deduct one-twelfth of that per month and let
the Income-tax Officer tear his hair out about the final
adjustment.
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SERVICE OF NOTICES (SEC. 63).

Notice may be served either by registered post or after the
style of a summons issued by a Court (see Code of Civil
Procedure, 1908, Or. s5). This, however, does not debar the
Income-tax Officer from adopting any other method he may
consider advisable under the circumstances of a particular case.

Fvery order given by an Income-tax Officer for the issue
of notices is recorded in writing on the order sheet in the
assessee’s file and the signature of the assessee or his repre-
sentative in the margin is in practice often taken as service.

Service on a firm or company is effected if the notice is
made over to a responsible official or to a recognised agent.
Where there are several partners, service on any omne of them
is sufficient.

Similarly a notice delivered at the residence of an assessec
and signed for by his wife or other person who is generally
authorised to accept his correspondence is valid.

Notices need not specify the section of the Act under which
they are issued and in the case of companies, firims or other
associations, may be addressed to the principal officer; and
when the assessce is a Hindu undivided family, to any adult
male member.

‘Principal officer’ is defined in section 2 (r2) as ‘“(a) the
scerelary, treasurer, manager or agent of the authority,
company, body or association, or (b) any person connected with
the authority, company, body or association upon whom the
Income-tax Officer has served a notice of his intention of
treating him as the principal officer thereof.”’

It is only when normal methods of service fail that the
Income-tax Officer has recourse to the pasting up of notices, etc.

Invalid service of notices renders subsequent proceedings
void.

There is no fixed time laid down for compliance with
notices calling for evidence, but the following extract (Income-
tax Enquiry Report, page 72) is to the point : —

“I'he fairly general complaint that the Imcome-Tax Officers do not
show enough ~consideration for the convenience of the assessee is
«certainly not without foundation. For instance, notices are issued for

the attendance of a number of assessees on the same day and at the
same time, and we have seen a group of them waiting with indifferent
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accommodation when the office opened to the public, and many of them
still waiting when the office closed for the day. We have also seen
cases in which apparently without reasonable cause, assessees were
given only 24 hours notice to attend the Income-Tax Office to produce
evidence, and others in which books were called for and retained for
some days pending their examination. ‘Thus our own observations
contirm to some extent the complaints made in a number of representa-
tions. On the sther hand, we found in many cases that assessees
themselves were unpunctnal and negligent. Nevertheless, we think
that appointments should be made as far as possible at recasonable
intervals and with due regard to the convenience of the assessee. Such
a course would put the officer concerned in a stronger position to deal
with the negligent assessee, while leaving no ground for this type of
complaint. When selecting buildings for Income 7Tax Offices, care
should be taken to provide as far as possible convenient waiting rooms
for assessees. Short period l.lOllL( should not be given except for
adequate reasons and an assessee’s books of account should not be
detained for long periods except in special circumstances such as in
cases of suspected fraud.”
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SET OFF (SEC. 24).

Carry forward of losses. This has become a very impor-
tant section of the new Act owing to the new provision made
for the carry forward of losses.

Losses can be carried forward now to be set off agaiust
subsequent profits in the same business, profession or vocation.
Loss assessed in 1939-40 can be carried forward for one year,
that assessed in 1940-41 can be carried forward for 2 years and
so on until losses are carried forward for 6 years.

Thus, if the assessed income for 193g9-40 is minus Rs. 1,000,
that loss will be carried forward. If the assessed income for
1940-41 is minus Rs. 2,000, the loss carried forward {from 1939-40
will be lost aud a loss of minus Rs. 2,000 will now be carried
forward fur 2 years. If in 1941/42, there is a profit of Rs. 1,000,
this will be sct against the loss of Rs. 2,000 brought forward
and the remaining loss of Rs. 1,000 will be carried forward for
olle year morc.

The Income-tax Officer, in short, is to issue a sort of credit
note available first for one year, next for 2 years, and so on
until the credit notes are valid for 6 years and these can be
put against profits in the same business, profession or vocation
so long as they are valid. In the case of an individual, a com-
pany, an unregistered firm, a Hindu undivided family or
an association of persons the loss can be set off only against
future profits from the same source. If the assessee is a
registered firm, the losses in any year are allocated to the
partners and can be used, not only against future profits of
the business but cau also be used in the current year against
other profits from any source.

What profits of tlic same business, etc., means remains to
be seen. The phrase will certainly give rise to many court
cases. It is to bhe presumed that if a firm carries ou business
as a hardware merchant and busincss as a property owner and
business as a money-lender, the losses in cach will be treated
scparately. If the respective profits are plus Rs. 1,000 plus
Rs. 1,000 and minus Rs. 2,000 the result in that year is zero
but if in two years the profits are:—

Hardwarce Property Mouey lending
Rs. Rs. Rs.
I. loss 1,000 loss 2,000 loss 3,000
2. profit 5,000 profit 1,000 loss 1,000
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It is to be presumed that in the first year the three losses
totalling Rs. 6,000 will be carried forward but in the second year
although the total profits are only Rs. 5,000 the assessinent
will be on:—

Hardware—Profit Rs. 5,000 less loss Rs. 1,000 brought

forward, less loss or. money lending Rs. 1,000.
Net Rs. 3,000

Property—Profit Rs. 1,000 less loss brought forward.

Net nil.
Total assessment on ... ... Rs. 3,000

It may be intended to take a liberal view of what ‘‘the same
business’’ means. Hardwarc and machinery sales may be
regarded as one business. Conceivably, stock broking and
money lending may be regarded as one business but there must
be some limit to this liberality and it cannot be intended that
all businesses under one man should be regarded as one
business. If so, any restriction on the setting off of losses
against future profits in cther lines is easily avoided by lumping
all businesses under one flag. Indeed, in the case of an indivi-
dual assessce, that process is automatic and inevitable.

Nevertheless, it must be pointed out that any other course
is besct with the gravest difficulties. Consider one of the big
managing agency houses which sclls steel, oil, paper and a
doZen other lines, manages various companies and lends money.
Its rent, taxes, lift, lighting, telephones, accounts staff,
provident fund and supervision are common to the whole
business. Is it to divide these up amongst the different
businesses so as to be able to show a net profit 01 loss in each?
The allocation is beyond the power of an Income-tax Officer
to check and yct it may have a vital effect on the total of the
following year’s taxable income. Presumably some sort of
enlightment on this point will be forthcoming soon but mean-
while assessees must think over the point in their own interests.

Losses of an unregistered firm.  These can he set off
only against the profits of the firm and carried forward against
future profits of the firm (section 24, 1st proviso). It is clear
from the wording of this scction that the various bhusinesses
of a firm are to be considered separatcly and not considered
as one because they are under the same name. The carry for-
ward, if any, therefore must be against the scparated profits
of the various departments.

Losses of a registered firm. Any losses which cannot
be set off against other profits of the firm are to be allocated
to the partners. See also section 23 (5) (a) which lays down
that a registered firm shall not be taxed but the partners.
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SET OFF

The losses of a registered firm having been allocated to
the partners, those partners can set them off straightaway
against profits, or, if that is impossible, they can carry them
forward against future profits from the registered firm.

It will be noticed that this seems to be an indication in
the opposite direction in the matter of the point first raised.

Suppose a registered firin has three kinds of business, A,
B, C and the losses are respectively, Rs. 1,000, Rs. 2,000 and
Rs. 3,000. The total loss is Rs. 6,000 and this is
allocated to two partners X and Y, Rs. 3,000 each. Y sets
his loss against other profits of the same year but X carrics his
forward. In the following year the firm makes profits of
Rs. 4,000 in A, Rs. 5,000 in B and a loss of Rs. 1,000 in C.
The assessable profit of the firm is Rs. 8,000.

Surcly it is reasonable that X should set his bhrought for-
ward loss of Rs. 3,000 against his share of profits Rs. 4,000 and
pay tax on Rs. 1,000?

Is it necessary to record that X’s loss of Rs. 3,000 is due
Rs. 500 to A, Rs. 1,000 to B and Rs. 1,500 to C and that his
assesstuent in the second year is

on A Rs. 2,000 less Rs. 500 or Rs. 1,500 ;

on B Rs. 2,500 less Rs. 1,000 or Rs. 1,500 ;

on C minus Rs. 500 which he can set against other profits,
and minus Rs. 1,500 which he must carry forward ;

making his taxable income Rs. 2,500 and a carry forward of
Rs. 1,500? This is making things too complicated.

Nevertheless this secms to be the inevitable result of con-
fining carry forward to the same business and assessces will
be well advised to set about considering a scheme of allocation
of general charges between their separate businesses.

In the event of a succession to a firm or of a change of
constitution, a previous loss can only be carried forward by
those who were partuers at the time the loss was incurred. The
law, however, has becen slightly rclaxed to permit of heirs
carrying forward losses—a concession allowed in view of a son’s
duty to pay his deccased father’s debts from any assets he may
inherit from him. ‘The son must have, of course, succeeded
to his father’s share in the firm.
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SET OFF OF PARTNERSHIP PROFITS

The relevant sections are 16 (1) (b), 24 (1) Proviso and
10 (4) (b).

Consider a firm with two equal partners, 4 and B, one of
whom, A gets Rs. 5,000 in the form of salary and interest, the
firm shows after making these deductions, a profit of Rs. 10,000.
Salary and interest will be disallowed under section 10 (4) (b)
and-the firm’s asscssable income will be Rs. 15,000.

A’s share is Rs. 5,000 (salary and interest) and half of
Rs. 10,000 profits, or Rs. 10,000. B’s share is simply his half
share of profits, Rs. 5,000.

If the firm is a registered firm, Rs. 10,000 is taken to A’s
assessment and is added to his other income or set against
other losses. Similarly with B’s Rs. 5,000.

If the firm is an unregistered firm, the firm will pay tax
on Rs. 15,000. In A’s assessment, Rs. 10,000 will be included
in his total income [section 16 (r) (h)] but will not be taxed
as the firin has alrcady paid tax [section 14 (2) (@)]. Similarly
with B’s Rs. 5,000. If A or B have otherwise losses, then these
prolits make no difference.

Suppose, after giving Rs. 5,000 to 4 the firm shows a loss
of Rs. 2,500. The firm will be assessed on Rs. 2,500.

A’s share is Rs. 5,000 less Rs. 1,250, or Rs. 3,750.
B’s sharc is minus Rs. 1,250.

If the firm is a registered firm, A’s profit of Rs. 3,750 will
be merged with his other income and added to it if he has
other profits. If therc are other losses the profits will be set
against them. 3’s loss of Rs. 1,250 will he set against his
other profits, if any. If none, it will be carried forward against
future profits allocated to his share from this firm.

If the firm is an unregistered firm, A’s share of Rs. 3,750
will be included in his total income but will not pay tax as the
firm has paid tax. B’s share of minus Rs. 1,250 cannot be set
against other profits (section 24) and cannot be carried forward
as the firm has made a profit.

If after giving Rs. 5,000 to A, the firm shows a loss of
Rs. 4,000, the firm’s assessable profits will be Rs. 1,000.

A’s share will be Rs. 5,000 less Rs. 2,000, or Rs. 3,000.
B’s share is minus Rs. 2,000.
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If the firm is registered, the position is as in the previous
example.

If the firm is unregistered, A’s profit of Rs. 3,000 will be
included in his total income and will also be taxed as the firm
will not have paid tax, its assessable income being only
Rs. 1,000. DB’s loss cannot be set off or carried forward as the
firm shows a profit.

If after paying Rs. 5,000 to A the firm shows Rs. 6,000
loss, the firm’s assessable income is minus Rs. 1,000 and the
position is curious.

A’s share is Rs. 5,000 less Rs. 3,000, or plus Rs. 2,000.
B’s share is minus Rs. 3,000.

If the firm is registered, the position is the same as before
but what happens if the firm is unregistered?

A’s Rs. 2,000 will be included in his total income and will
also be taxed as the firm has paid no tax. B’s Rs. 3,000 loss
cannot be set against other income but it will be carried {forward
against future profits of the firm. Although the loss of the
firm was only minus Rs. 1,000, the carry forward of losses should
be Rs. 3,000. If next year the firm, under the same conditions
makes Rs. 15,000 profit, its taxable income will be Rs. 15,000
plus Rs. 5,000 salary etc, paid to A, less Rs. 3,000 losses
brought forward, or Rs. 17,000 of which A’s share is Rs. 5,000
plus Rs. 6,000, or Rs. 11,000 and B’s share is Rs. 6,000.

Thus, A has benefited by B’s loss being carried forward.

The alternative view is that the carry forward of losses
cannot exceed the losses of the firm but the Revenuc has taked
A’s Rs. 2,000 and if only Rs. 1,000 can be carried forward,
it actually has a positive taxation figure from a negative profit.
This view will probably be the official one.

If after paying Rs. 5,000 to A the firm shows Rs. 12,000
loss, the firm’s asscssable incomce is minus Rs. 7,000 and both
<1 and B’s share is a minus figure.

Tf the Arm is registered, these losscs can be set against
other income of /A or B or if they cannot be so set they will
be carried forward to A’s and B's credit and set against future
profits from the firm.

If the firm is an unregistered firm, the loss will be carried
forward in one figure against future profits in spite of the
fact that A’s share of the loss is less than that of B.

There is one point to be noted about these calculations.
If A4 gets Rs. 5,000 salary and interest and the firm shows a
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loss of Rs. 2,099, the assessable profit of the firm is Rs. 2,001
and the firm will pay tax of -/8/- only if unregistered.

A’s share is Rs. 5,000 less Rs. 1,499/8, or Rs. 3,500/8
and B’s share is minus Rs. 1,499/8.

A’s share will go into his total income but will not pay tax
because the firm has paid tax.

If, however, the firm’s loss is Rs. 3,001, the firm’s assessable
profit will be Rs. 1,099 and the firm will not pay tax. A’s
share would now be Rs. 3,499/8 which would go into A’s total
income and would also pay tax because the firm had not paid
tax. Under such circumstances it would clearly pay A to
forego Rs. 2 of interest.

There is another point in this connection worth noting.
An assessee has shares in three registered firms.

His share in firm A is a loss of Rs. 5,000.
His share in firm B is a loss of Rs. 6,000.
His share in firm C is a profit of Rs. 7,000.

Under section 24 he is entitled to have his loss sct off if he
wants to, which means that he is not compelled to ask for a
set off unless he so desires. Tt follows that he can decide
against which income losses are to be sct or which loss is to be
set off against income.

If he feels that firm A is likely to make profits in future
while firm 8 is set for a long period of losses, he will naturally
set off the Rs. 6,000 losses in B against the profits in C and
Rs. 1,000 of A losses leave Rs. 4,000 to he carried forward
against 4.

Carry forward is not permitted when set off is possible.
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THE SLAB SYSTEM

First ... 1,500/- ... No tax.

Next -« 3,500/- @ 9 p. in the rupee.
Tax on ... 5,000/- ... Rs. 164/1/-.

Next ... 5,000/- @ 1 a.3p.in the rupee.
Tax on ... 10,000/- ... Rs. 554/11/-.

Next ... 5,000/- @ 2 as. in the rupee.
Tax on ... 15,000/- ... Rs. 1,179/11/-.

Above ... 15,000/- @ 2 as. 6 p. in the rupee.

Companies and Local Authorities pay, at the maximum rate
without any free slab.

The following are the super-tax rates:—-

First ... 25000/- .-+ Freec.

Next ... 10,000/- @ 1 a. in the rupee.
Next ... 20,000/- @ 2 as. in the rupee.
Next ... r0,000/- @ 3 as. in the rupee.
Next ... ;5000[/- @ 4 as. in the rupee.
Next ... 150,000/- @ 5 as. in the rupee.
Next ... 150,000/- @ 6 as. in the rupce.
Balance ... ... @ 7 as. in the rupee.

Companies and Local Authorities pay at onc anna on the
rupce on their ‘entire income, without any free slab.

The cardinal point to remember, however, is that only for
those few people whose total income is the same as the taxable
income can the amount of tax payable be got directly from the
above scale.

Tfor all those assessces who are members of a recognised
provident fund, have any tax free income, have any income
from a separate unregistered firm, have any insurance policies,
have any sccurity or dividend income, etc., the slab system is
used only for getting the rate of tax.

T'he total income is taken and the slab system is applied to
get the tax on the total income. ‘That is converted into a
rate per rupee on the total income, preferably by use of the
Income-Tax Ready Reckoner supplied by the Government of
India Publication Department and that rate is applied to the
taxable income.
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Taking for an example an extreme case:—

Suppose a man has salary of Rs. 5,000 per annum and
income tax free securities yielding Rs. 20,000 per annum. His
total income is Rs. 25,000 and on that the tax is Rs. 2,742/3
and the rate is 21°06 pie. That rate applied to Rs. 5,000 gives
the tax payable which is Rs. 548/7.

The figuices can be looked at another way.

Rs. 5,000 is one-fifth of Rs. 25,000, the total income.
Applying one-fifth of the slab rates, the tax is:—

Rs. 300 at zero nil.
700 ,, 9 P. ... Rs. 32/13
1,000 ,, I a. 3 D. - 78/2
1,000 ,, 2 as. e, 125/-
2,000 ,, 2 as.6p. eee ., 312/8
Rs. 548/7.

Such a man therefore only gets in realitv Rs. 300 free of
tax. The slab system in short provides a gradually varying
rate of tax, diffcrent for each rupee in income, the rate for each
rupee varying according to the total income of the assessec.
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SPECULATION PROFITS—SHARE DEALING PROFITS

There is no part of the law which is in a greater state of
muddle than that relating to such dealings. ‘The law
exempts : —

“Any receipts not being receipts arising from business or
the exercise of a profession, vocation or occupation which are
of a casval and non-recurring nature or arec not by way of
addition to the remuneration of an employee.”’ [Section 4 (3) vii].

With this must be read the definition of husiness which
i3 ‘“‘business includes any trade, commerce or manufacture or
any adventure or concern in the naturc of trade, commerce or
manufacture.” [Section 2 (4)].

As regards share speculation in particular it is the custom
of the Department to start taxing this line when a profit
occurs. No one can blame the Department for that. It is its
business to collect taxes but assessees should not sit down so
meekly. When there is a loss it should be claitned as a
business loss and if this claim is rejecled, at any rate the
Department has committed itself to a statement that the
assessee is not in this line of business. ‘T'hat is a very consider-
able protection in itself and it costs nothing to get it. As to
what is the correct view—it is difficult to be dogmatic. Cer-
tainly, however, the fact that somec one huys shares, or indeed
anything eclse with a hope that he will sell at a profit is quite
irrelevant. No one buys pictures, old books or anything else
without hoping that the market will go up and the Courts have
held very definitely that that hope is not the test.

It would seem that there are only two really sound tests,
first the volume of business and second the manner of con-
ducting it.

As regards volume, the Department, in Bengal at any
rate, had a rough and ready test that if the volume of purchases
and sales was 1% times the annual normal income in any year
the activity might be considered a business. That criterion was
as foolish as it was inadequate. Any punter will buy and sell
to that extent. One transaction might frequently give the
necessary qualification. As for the mecthod of business—if
an assessee keeps any accounts there is a tendency to regard
him as being in this line of business. If he does not keep
accounts, he cannot claim to be in the husiness if the I. T. O.

resists.
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It would seem that the only practicable way is to regard only
registered brokers as in this line. It is true that there are
plenty of other people doing a lot of buying and selling but
taking these by and large they are gambling with the dice
loaded against them.

If outsiders must be considered then why not treat all
out-and-out purchases and salcs as investments and all margin
transactions as business? There is some sort of cock-eyed logic
in that and since the outsider has to support the broker in
comparative affluence the Department would be acting as a
moral censor and since most punters lose would also be very
literally tempering the wind to the shorn lamb—an action
which it is said brings considerable merit.

This suggestion is quite contrary to accepted ideas but
therc is nothing certain in the actions of the Department and
this method would, at any rate, let assessces know where they
stand.

Why the department worries about the inatter at all is
beyond comprehension. It loses quite a lot of revenue. To
come down to morc practical considerations—Profits on such
business can be worked out on the cash basis or on the mercan-
tile basis, opening and closing stocks being valued at cost or
market price, whichever is lower. On the cash basis, which
fortunately for assessees is the one normally applied to persis-
tenit punters, only the results of sales are comsidered. Any
sale of shares is compared with the corresponding purchase
price wheneveér it occurred and the profit or loss is worked out
accordingly. ‘That is a very lucky thing becatusc the assessce
holding on to some shares which he bought above their present
value and finding himself liable to taxation on other hcads can
sell and rebuy thus bringing a loss into the picture. In short,
under such conditions the computation of his loss or profit
is largely in his own hands.

Meanwhile assessees should note that as soon as they have
any losses they should claim them as business losses. It will
not do harm. It may do good. To wait and let the Income-
tax Officer start the ball in a good ycar is foolishness.
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SUPERANNUATION FUNDS (SECS. 58N TO 58V).

These are a new departure. Such funds have to be
approved by the Central Board and are radically different from
Recognised Provident Funds and are necessarily more elastic.

The fund must have trustees and must be for the provision
of annuities for employees on retirement or for their widows
and dependents.

In the case of a Recognised Provident Fund, the position
of each member is certain and defined. With a Superannnation
Fund, the position is essentially vague. What can be done
for the members depends on life risks and possibly on the
profits of the company.

The Company’s contribution is an allowable expense and
will ordiarily be a contribution based on the number of
cmployees, or the carnings of the company, or a fixed sum.
No guidance is yet available as to what percentage of profits
will be approved by the Board but contributions to recognised
provident funds ofien average 2o per cent to 25 per cent of the
profits of an empleyer and possibly, some such sort of contri-
bution will be approved. Presumably, too, the decision will
be influenced by the existence, or otherwise, of a provident
fund. Besides the ordinary annual contribution, employers
may, in specially favourable years, want to contribute an extra
sum to the Superannuation Fund. Whether that is to he treated
as the expense of that year, or as an expense to he spread
over scveral years, will be settled by the Central Board.
Apparently it must be treated in some way as an expense, but
that seems an unnccessarily wide concession.

Employers will be wise, however, to get everything as cut
and dried as possille in the rules and to make some sort of
provision in the rules for these special contributions which
will depend normally on good profits.

The employee’s contribution will come off his taxable
income, subject to the usual Rs. 6,000 limit.

Funds which are not solely for the provision of annuities
can be approved. Other possible objects are burial or crema-
tion expenses and provision for marriage expenses.

The scctions provide for taxation of money repaid and
rcturns. The Superannuation Fund Chapter certainly seems to
provide for a long needed want. The trustees must be left wide
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discretion as to the application of the proceeds and we believe
that such a fund will appeal to employers who fear the burden of
inescapable subscriptions to a Provident Fund but are prepared
to devote a percentage of profits to the welfare of their employees
while the employees on their side will prefer a Superannuation
Fund administered by broad minded trustees to a Provident
Fund which, for junior members iu their earlier years, offers
very little protection.

It is now possible for employers to give some of the protec-
tion offered by Insurance Companies.
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SUPER-TAX

Super-tax is an extra income-tax on the richer classes
without any of the concessions. A registered firm does not
pay any tax. The profits are allocated to the partners who
pay themsclves. A company pays its own super-tax which is a
sort of Corporation tax and is not paid on behalf of or refund-
able to shareholders.

If an unregistered firm or association has paid super-tax
the partners or members do not pay on their share but if the
firm or association has not paid, the memwbers pay . (Section 55).

Under section 23 (5) (b), the Income-tax officer can now
assess an unregistered firm as a registered one if he wishes.
This is in order to stop a simple loophole. If two rich people
had in partnership a registered firm with Rs. 40,000 profits,
Rs. 20,000 would be added to their other income and might at
the top rate incur a lot of super-tax. If they cared not to
register it, the firm would pay super-tax on Rs. 15,000 only
at the lower rates and the partners would not pay super-tax
on their shares. This method of avoidance is now closed.

Super-tax is taken on the total income. ‘There are no
concessions for insurance, provident fund contributions, etc.

Super-tax is payable on the income from tax free securities.
For deductions at source see note ‘‘Deductions at Source”’.
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TAXABLE INCOME

Referring to the headings set out in Total Income.—

(a) Recognised provident funds. The employer’s contri-
bution, the employee’s contribution and all interest credited are
included in total income but the employer’s contribution and
the employee’s contribution are exempt from tax, provided the
two together do not exceed one-sixth of the employee’s salary,
or Rs. 6,000, whichever is less.

The interest credited is exempt from tax if it does not
exceed one-third of the salary for the year and does not exceed
the rate of interest approved. This is 6 per cent.

It will be seen that interest can be taxed only in the case
of long standing employces or in the case of a very gencrous
employer.

Example: A man on Rs. 12,000 a year salary contributes
Rs. 1,000 a yecar himself, the employer contributes Rs. 1,000 a
year and the interest allowed at 5 per cent on his balance is
Rs. 2,000. His total income is Rs. 12,000 plus Rs. 1,000 plus
Rs. 2,000, or Rs. 15,000. His taxable income is Rs. 11,000 at
the ‘rate applicable to Rs. 15,000.

Itxample: A man on Rs. 12,000 a year -contributes
Rs. 1,500 a year himsclf. His employer contributes Rs. 1,500 a
year and the interest on the amount at his credil at 7 per cent
is Rs. 5,000. His total income is Rs. 12,000 plus Rs. 1,500
plus Rs. 5,000, or Rs. 18,500. His taxable income is Rs. 18,500
less, on account of contributions Rs. 2,000 (onc-sixth of his
salary, the rest of the Rs. 3,000 being disallowed), less on
account of interest Rs. 4,000 (one-third of his salary, the rest
of the Rs. 5,000 being disallowed). His taxable income is
therefore Rs. 12,500 at the rate applicable to Rs. 18,500.

(b) Insurance and Provident funds. The deductions
allowed on account of insurance and provident funds are limited

as follows : —

His own contribution and the employer’s contribution to a
recognised provident fund cannot be exempted beyond one-sixth
of salary or Rs. 6,000, whichever is less. His contributions to
any provident fund together with his e¢mployer's contribution
to a recognised provident fund and premiums on insurance
policies cannot exceed together with the other items mentioned
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in section 15 (3) one-sixth of total income (see below) or six
thousand rupees, whichever is less.

Example: A man on Rs. 12,000 a year salary contributes
Rs. 1,200 to a recognised provident fund and his employer con-
tributes Rs. 1,200. His interest at 5 per cent. is Rs. 300. He
pays life insurance premiums of Rs. 1,400 and his incoine from
dividends gross is Rs. 4,000.

His total income is:-——

Salary ... . Rs. 12,000
Employer’s contribution . 5y 1,200
Interest ... vee 'y 300
Dividends 4 . 4,000

Total ... Rs. 17,500

Exemplions: His own contribution and his employer’s

limited to ... ... Rs. 2,000
Interest .. e ey 300
Insurance ... ST 666
Balance taxable eee yy 14,534

The total exemptions cannot exceed one-sixth of total
income, which for this purpose does not include the employer’s
contribution or interest in a Recognised Fund. ‘The total in-
come is therefore Rs. 16,000. FExemption limit Rs. 2,666. T'wo
thousand is already exempted in the Fund so only Rs. 666 of
insurance payments is exempt. (See Sec. 58E).
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TAXABLE INCOME—BASIS OF (SEC. 4)

Resident who is

Full et .
: not ordinarily non-resideny
Resident resident
British Indian income -.- taxable taxable taxable
Foreign income brought
into British India ... taxable taxable not taxable
Foreign income reccived
in India ... ... taxable taxable taxable
Forcign income from
business controlled in
India or profession or
vocation set up in I'ndia
not brought to or re-
ceived in British India  taxable taxable not taxable
All other forcign income
not brought to or re-
_ceived in British India taxable not taxable not taxable

In the case of foreign income of all sorts not brought to
India, there is an exemption of Rs. 4,500.

Care must be taken to distinguish between ‘‘brought into
B. India”’, and “‘reccived in B. India’’. Income can be reccived

once only.
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TEA ESTATES AND TEA DIVIDENDS

By a long standing convention 60 per cent of the income of
a Tea Estate has been held to be agricultural income and 40 per
cent business income taxable under the Act.

Dividends from Teca Estate Companies were similarly held
to be 40 per cent taxable. If a shareholder received Rs. 100
dividend, 40 per cent was held to be income. ‘That was grossed
up to say Rs. 47/8 and included in his total income and refund
was given on the difference between the appropriate rate on his
total income and the maximum rate on that figure. In the
Hungerford Trust case, the Privy Council said that this was
illegal and that the Department had no right to disintegrate a
dividend into agricultural and non-agricultural income. They
should have, according to that decision, taken Rs. 100 grossed
up to about Rs. 115/- as part of the total income and should
have given a refund on that. Incidentally they should also have
charged super-tax on it when the income was super-taxable.

The Enquiry Report referred to this dccision and came to
the same conclusion but the Department took no notice and con-
tinued to assess in a manner admittedly illegal. Any reference
to tax dodging is fully met by this clear case of tax snatching.

In the new Act, when an assessee receives Rs. 100 dividends
from a Tea Company, that will be grossed up by the amount
of difference between the gross of Rs. 40 and Rs. 40 net, i.e.
Rs. 47/8. .

He will pay tax and super-tax on Rs. 107/8 and will be
given credit for Rs. 7/8. ‘I'hus does the Department make the
best of both worlds.

The official view is differeut. See ““‘Dividends’.

There are one or two other points about the assessment of
Tea Companies or Tea Concerns. Some make a profit on deal-
ing in quota certificates. ‘That is taxable 1oo per cent. Some
concerns buy green leaf and produce ordinary tea. The profit
is all taxable. If a garden seclls its own quota certificate 40 per
cent of price is taxable.

There have been cases in which the Income-tax Officer has
taxed the profits on such transactions at roo per cent (which is
right) but has worked out the profit on the same basis as for
garden grown tea which is of course absolutely wrong. Tea
Concerns should have ready the cost of the factory processes
per pound as well as the cost of growing per pound.
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TOTAL INCOME

'I‘h_is f_igure is essential to fix the rate of tax. It is obtained
by adjusting, in addition to ordinary taxable income the
following items—

(a) By adding, in the case of recognised provident funds,
the employer’s contribution and all interest credited to the
account (section 58E).

. (b) By ignoring any deductions allowed on account of
taxable income because of Provident fund or insurance payments
made by the assessce (section 7 (1), 2nd Proviso, section 15 (1)
and section 16).

(¢) Add income from tax free securities (sections 8 & 16).

(d) Add profits from an unregistered firm which has
paid tax.

(e) Add income from an association of persons other
than a H. U. F., company or firm which has paid tax.

(f) Add the income-tax taken off dividends, that is to
say, the dividend has to be grossed up to a figure which yields
the net dividend. If the gross dividend is Rs. 100 the share-
holder receives net Rs. 100 less -/2/6 in the rupee, Rs. 84/6.
The total income has to include Rs. 100.

(g) Add the gross amount of interest, i.c., net amount
plus tax deducted.

The total income is thus worked out and that determines
the rate per rupce applicable to the assessee’s taxable income.
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TRUSTEES, GUARDIANS AND BENEFICIARIES
(SECS. 40, 41 and 42)

The Jlaw here has been considerably obscured owing to
changes in section 4.

In the case of guardians, trustees or agents of minors,
lunatics or non-residents tax is recoverable on what the guardian
etc. was entitled to receive on behalf of such beneficiary in the
same manner as it would be chargecable on the minor, lunatic
or non-resident as if he were a major, sound in mind or resident

respectively.

In the casc of a non-resident, the tax can also be levied on
or recovered from him direct.

It would appear that in the case of an agent of a non-
resident, the agent can be taxed as if the non-resident were
resident, i.e., at the appropriate rate of a resident. But what
il the non-resident is a forcigner? A non-resident foreigner
is duc to pay tax at the maximum ratc under section 17. If
the Income-tax Officer can only tax the agent at the appropriate
rate, it looks as if he will always use the proviso and tax the
foreigner non-resident direct at the maximum rate, recovering
the tax from assets in the hands of the agent. 'This is rather
a cumbersome sort of arrangement but perhaps it will work out
all right. It adds, however, to the difficultics of an agent. Is
he to retain tax at the maximum rate which will be imposed if
the forcigner is taxed direct or at the appropriate rate which
he will have to pay if he is to be treated as the assessee? Pre-
sumably, at the appropriate rate and leaving the Income-tax
Officer to worry about the rest.

Turther, if the non-resident is treated as a resident he will
be liable on his foreign income too. Will he be treated as a
full resident or as a not ordinarily resident? Clearly this sec-
tion will give trouble as it stands and must be cleared up some-
how,

The same applics to minor or lunatic non-residents and
non-resident foreigners.

What about those trust accounts which are kept on the
cash basis? 'The tax is to be taken on what the guardian etc.
is entitled to receive. It looks as if such people are to be forced
on to the mercantile system of accounts and in the case of an
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agent who runs his business on the cash system this is likely
to cause much confusion.

The same principles apply to income beneficiaries are
entitled to receive from the Court of Wards, Official Trustee,
Administrator General or any trustees under a trust deed. The
tax is based on the income of the beneficiary but when the
shares of beueficiaries are not specified tax is payable at the
maximum rates. Under the old Act, tax was taken from the
trustee as if he were the holder of the income of the trust and
at rates appropriate to the income of the trust.

This new law that tax shall be taken at the maximum rate
is .going to work very hardly on the smaller trusts and every
effort must be made to allot specific shares to the various bene-
ficiaries.

The proviso to section 41 deals with the taxation of the
unspecified shares of heneficiarics. There is no such provise
in section 40 and so two minors with unspecified shares will
pay at the rate appropriate to their combined income.

An important point to remember in this connection is the
difference between Ixccutors and ‘[rustees. Tixecutors arc the
owners of the property in their own right as executors until
they have handed it over to the bencficiarics or having fulfilled
their functions as executors, begin to operate as trustces. As
executors, all the income will be taxed jointly in their hands.
As trustees, they pay separately for each beneficiary.
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VISITORS

The position re visitors has not been made plain. It seemed
clear from the history of the new Act that it was not intended
to tax visitors but to discover the way this has been accomplished
is likely to tax the ingenuity of the visitors themselves.

Scction 4 (1) (a) makes taxable in all hands, including those
of non-residents ‘‘inconie, profits and gains from whatever source
derived which are received or are deemed to be received in
British India in such year by or on behalf of such a person”.

There seems to be nothing left in the new Act which gives
any special significance to the term ‘‘deemed to be reccived’’. So
non-residents pay on what is received under section 4 (1) (a).
They also pay under section 4 (1) (¢) on what accrues and
arises but the visitor, pure and simple, has no business or pro-
perty cte. in India.

It will be noticed that in the case of residents they pay
under scc. 4 (b) (i4i) on what is received or brought in and from
that difference in wording it appears that the distinction is
vital.  ““Reccived’’ means income paid in British India.
“Brought’’ refers to income received originally abroad and
brought in by the owner. On this brought in income the
non-resident is not liable.

Visitors cease to be visitors if they are 182 days in India
in the year ending 31st March. It doecs not matter if it is in
one period or several periods. They can, of course, be here
longer if the period covers days in two financial years. If they
arrive on October 3rd and leave on September 28th, they can
be here practically a year nor does it matter if they take a
house. ‘They would have, however, to be careful that the
hiouse was not theirs for more than 182 days in any financial
year.
If a visitor by overstaying his 182 days becomes a resident,
he still remains ‘‘not ordinarily resident’” and he will pay on:

1. Any forcign income from a busincss controlled in, or
a profession or vocation set up in Tndia.

It is unlikely that a visitor has any income from a profession
or vocation set up in India. That refers to such cases as
doctors’ fees.

The phrase, however, ‘‘business controlled in India” is
more dangerous. If the visitor is the proprietor of a one-
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man business or a managing director, is the business controlled
in India when he is in India? It is a question of fact but it is
possible to conceive of cases in which the facts could be inter-
preted in different ways. If taxable, the Rs. 4.500 exemption
on income not remitted would apply.

2. All remittances, whatever the source.

Commerciz] travellers and business men visiting Indian
organisations must be more careful. See under ‘“Commercial
Travellers”.

Visitors should note that if they do happen to earn in India
any income which is taxable, the rate of tax will not be the
rate appropriate to what they earn but to their world income.
(Section 17).
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THE INDIAN INCOME-TAX ACT!

An Act to consolidate and amend the law relating to
Income-tax and Super-tax.

(As Amended up-to-date)?.
[5th March, 1922].

Act No. XT or 1922.

Whereas it is expedient to consolidate and amend the law
relating to Income-tax and Super-tax ; It is hereby enacted
as follows :

Short title, extent and 1. (1) This Act may be called the
commencement. Indian Income-tax Act, 1922.

|* (2) It extends to the whole of British India, including
British Baluchistau and the Sonthal Parganas, and applics also,
within the Indian States and the tribal areas, to British subjects
who are in the service of the Crown or of a local authority

! For Statements of Objects and Reasons, sec Gaztte of India,
1921, Pt. V, p. 159; and for Report of Joint Committee, sce ibid, 1922,
rt. V, p. 310 . .

This Act has been declared in force in the district of Khondmals
by s. 3 and Sch. of the Khondmals T.aws Regulation, 1936 (IV of 1936),
and in the district of Angul by s. 3 and Sch of the Angul Laws
Regulation, 1936 (V of 1936).

The Act has heen applied with certain exceptions to persons in the
Chittagong Hilldtracts, by s 2 of the Clittagong Hill-tracts Laws

Regnlation, 1937 (Ben. Reg. 2 of 1937).
2 This book contains amendments and modifications by all Acts

up to Act VII of 1939 as also by the Government of India (Adaptation
of Indian Laws) Order, 1937.

Part 1 of the amending Act VII of 1939 containing ss. 2—84 comes
into effect from the st April, 1939, cxcept clauses (vi) and ( vii) of
suh-section (2) of section 10 which will come into effect on the Ist April,
1940. Part 1I containing ss. 85—92 which deals with Appellate Tribunal
shall come into force from a date not later than 2 years from the date
of coming into force of Part I to be notified by the Central Government.
(Gazette of India, dated the 18t March, 1939). The amendments in
both parts have been incorporated in the text of the Act and Part IT
has also been printed separately at the end of the book.

3 Substituted by the Government of India (Adaptation of Indian

Laws) Order, 1937.
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establi.shed in the exercise of the powers of the Crown Repre-
sentative or the Central Government in that behalf, and to all
other servants of the Crown in the said States and areas.]

(3) It shall come into force on the first day of April, 1922.

2.. In this Act, unless there is
Definitivss. anything repugnant in the subject or
context,—
(1) ‘‘agricultural income’’ means—
(a) any rent or revenue derived from land which is used
for agricultural purposes, and is either assessed
to land-revenue in British India or subject to a
local rate assessed and collected by officers of the
Crown as such ;
(b) any income derived from such land by—
(i) agriculture, or
(i5) the performance by a cultivator or receiver of
rent-in-kind of any process ordinarily employed
by a cultivator or receiver of rent-in-kind to
render the producc raised or reccived by him
fit to be taken to market, or

(#4i) the sale by a cultivator or receiver of rent-in-kind
of the produce raised or received by him,. in
respect of which no process has been performed
other than a process of the nature described in
sub-clause (i) ;

(¢) any income derived from any building owned and
occupied by the rcceiver of the rent or revenue
of any such land, or occupied by the cultivator, or
the receiver of rent-in-kind, of any land with
respect to which, or the produce of which, any
operation mentioned in sub-clauses (i7) and (iii) of
clause (b) is carried on:

Provided that the building is on or in the immediate
vicinity of the land, and is a building which the receiver of the
rent or revenue or the cultivator or the receiver of the rent-in-
kind by reason of his connection with the land, requires as a
dwelling-house, or as a store-house, or other out-building ;

(2) “‘assessee’’ means a person by whom Income-tax is
payable ;

(3) “Appellate Assistant Commissioner’’ means a person
appointed to be an Appellate Assistant Commissioner of Income-

tax under section 5 ;
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(4) “‘business’’ includes any trade, commerce, or manu-
facture or any adventure or concern in the nature of trade,
commerce or manufacture ;

(4-A4) ‘““The Central Board of Revenue’’ means the Central
Board of Revenue constituted under the Central Board of
Revenue Act, 1924 ;

(5) ““Commissioner’” means a person appointed to be a
Commissioner of Income-tax under section 5 ;

(6) ““Company’’ means a company as defined in the Indian
Companies Act, 1913, or formed in pursuance of an Act of
Parliament or of Royal Charter or Letters Patent, or of an Act
of the Legislature of a British possession, and includes any
foreign association carrying on husiuess in British India whether
incorporated or not, and whether its principal place of business
is situatce in British India or not, which the Central Board of
Revenue may, by general or special order, declare to be a
company for the purposcs of this Act ;

(6-A) ‘“Dividend’’ includes—

(a) any distribution by a company of accumulated profits,
whether capitalised or mol, if such distribution entails the
release by the company to its shareholders of all or any part
of the assels of the company ;

(b) any distribution by a company of debentures or
debenture-stock, to the extent to which the company possesses
accumulated profits, whether capitalised or not ;

(c) any distribution made to the sharcholders of a company
out of accumnulated profits of the company on the-liquidation
of the company:

Provided that only the accumulaled profits so distributed
which arose during the six previous years of the company
preceding the date of liquidalion shall be so included ; and

(d) any distribution by a company on the reduction of its
capital to the extenl to which the company possesses accumu-
lated profits which arosc aflier the end of the previous year
ending next before the 1st day of April, 1933, whether such
accumulated profils have been capitalised or not :

Provided that ‘‘dividend’ docs mot include a distribution
in respect of any share issued for full cash consideration which
is not entitled in the cvent of liquidation to participate in the
surplus assets, when such distribution is made in accordance
with sub-clause (c) or (d).

Explanation.—The words ‘‘accumulaied prof_its“, wherever
they occur in this clause, shall not include ‘‘capital profit”.
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(6-B) “firm”, ‘‘partner’’ and ‘‘partnership’’ have the
same meanings respectively as in the Indian Parinership Act,
1932 ; provided that the expression ‘partner’ includes any
person who being a minor has been admitied to the benefits of

partnership ;

(6-C) ““imcome” includes anything included in ‘dividend’
as defined in clause (6-A) and anything which under Explana-
tion 2 to sub-section (1) of section 7 is a profit received in liew
of salary for the purposes of that sub-section and any sum
deemed to be profits under the second proviso to clause (vii) of
sub-section (2) of section 10 and the profits of any business of
insurance carried on by a mutual insurance company computed
in accordance with Rule ¢ in the Schedule ;

(6-D) “Inspecting Assistant Commissioner’”’ means a person
appointed to be an Inspecting Assistant Commissioner of
Income-tax under section 5 ;

(7) “Income-tax Officer’”” means a person appointed to be
an Income-tax Oflicer under section 5 ;

(8) ‘“Magistrate’” means a Presidency Magistrate or a
Magistrate of the first class, or a Magistrate of the sccond class
specially empowered by the Central Government to try offences
against this Act ;

* (9) “person” includes a Hindu undivided family and a
local authority ;

(10) “‘prescribed’’ means prescribed by rules made under

this Act ;

(11) ““previous year’’ means in respect of any separate
source of income, profits and gains—

(a) the twelve months ending on the 31st day of March
next preceding the year for which the assessment is to be made,
or, if the accounts of the assessee have been made up to a
date within the said twelve months in respect of a year ending
on any date other than the said 31st day of March, then at the
option of the assessee the year ending on the day to which his
accounts have so been made up :

Provided that where an assessee has once been assessed in
respect of a particular source of income, profits and gains, hc
shall not in respect of that source exercise this option so as
to vary the meaning of the expression ‘previous year’ as then
applicable to him except with the consent of the Income-tax
Officer and upon such conditions as the Income-tax Officer may

think fit ; or
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(b) in the case of any person, business or company or
class of person, business or company, such period as may be
determined by the Central Board of Revenue or by such
authority as the Board may authorise in this behalf ; or

(c) where a business, profession or vocation has been
newly sel up in the financial year preceding the vear for which
assessment is to be made, lhe period from the dale of the
setting up of the business, profession or vocation to the 3ist
day of March next following or to the last day of the period
determined under sub-clause (b), or, if the accounts of the
assessee cre made up to some other date than the 31st day of
March and the case is mot one for which a period has been
determined by the Central Board of Revenue under sub-
clause (b), then at the option of the assessee, the period from
the date of the selting up of the business, profession or vocation
to such other date:

Provided that when such other dale does not fall between
the setting up of the business, profession or vocation and the
next following 315t day of March, it shall be deemed that there
is no previous year ; and
when the assessee is a pariner in a firm, “previous year' in
respect of his sharc of the income, profits and gains of the
firm means the previous year as dctermined for the assessment
of the income, profits and gains of Lthe hrm ;

(12) “principal officer” used with reference to a local
authority or a compauy or any other public body or any
association, means— .

(a) the sccretary, treasurer, manager or agent of the
authority, company, body or association, or

(b) any person connected with the authority, company,
body or association upon whom the Income-tax Officer has
served a notice of his intention of treating him as the principal
officer thereof ;

(13) “public servant’’ has the same meaning as in the
Indian Penal Code ;

(14) “registered firm’’ means a firm registered under the
provisions of section 26-A ;

(15) ““total income’’ means total amount of income, profits
and gains referred to in sub-section (1) of section 4 computed
in the manner laid down in this Act, and

“total world income’” includes all income, profits and
gains wherever accruing or arising except income to which,
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under the provisions of sub-section (3) of section 4, this Act
does not apply ; and

. (16) ‘‘unregistered firm’’ means a firm which is not a
registered finmn.

CHAPTER 1.
CHARGE OF INCOME-TAX.

3. Where any Act of the Central Legislature enacts that
income-tax shall be charged for any year at any rate or
rates’ * * * tax at that rate or those
Charge of Income-tax. rates shall be charged for that year in
accordance with, and subject to the
provisions of, this Act in respect of *[the total income] of the
previous year of every individual, Hindu undivided family,
company and local authorily, and of every firm and other
association of persons or the partners of the firm or members
of the association individually.
4. (1) ““Subject to the provisions of this Act, the total
income of any previous year of any
Application of Act. person includes all income, profits and
gains from whatever source derived
which—
(a) are received or are decmed to be received in DBritish
India in such year by or on behalf of such person, or
(b) if such person is resident in British India during such
year,—
(i) accrue or arise or are deemed to accrue or arise lo him
tn British [ndia during such year, or
(ii) accrue or arise to him without British India during
such year, or
(iii) having accrued or arisen to him without British India
before the beginning of such year and after the 1st day of
April, 1933, are brought into or received in British India by
him during such year; or

'The words ‘‘applicable to the total income of an assessee’” were
omitted by s. 3 of the Income-tax (Amendment) Act VII of 1939.
? Substituted for ‘‘all income, profits and gains”’, ibid.
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(c) if such person is not resident in British India during
sqch.year,' accrue or arise or are deemed to accrue or arise to
him in British India during such year:

Provided that there shall not be included in any assessment
for the year ending on the 31st day of March, 1940, both the
amount of the income, profits and gains referred to in sub-
clause (ii) of clause (b) and the amount of the income, profits
and gains referred to in sub-clause (iii) of clause (b) but only
the greater of these two amounts:

Provided further that, in the case of a person not ordinarily
resident in DBritish India, income, profits and gains which
accrue or arise to him without British India shall not be so
included unless they are derived from a business controlled in or
a profession or vocation set up in India or unless they are
brought into or received in British India by him during such
year:

Provided further that if in any year the amount of income
accruing or arising without British [ndia exceeds the amount
broughi into DBntish Indwa in that year, there shall not be
included in Lhe assessment of the income of that year so much
of such excess as aoes not excced four thousand five hundred
rupees.

Explanation 1.—Income, profits and gains accruing or
arising without DBrilish India shall mot be deemed to be
received in or brought into British India within the meaning
of this sub-scclion by reason only of the facl that théy are taken
into account in a balance-sheet prepared in British India.

Explanation 2.—Income which would be chargeable under
the head ‘Salaries’ if payable in British India and not being
pension payable withoui India shall be deemed to accrue or
arise in British India wherever paid if it is earned in British
[ndia.

Lxplanation 3.—A dividend paid without British India
shall be deemed to be income uccruing and arising in British
India lo the extent to which it has been paid out of profits
subjected to income-tax in DBritish India.

(2) For the purposes of sub-section (1), where a husband
is nol resident in British I[ndia, remittances received by his
wife residenl in British India out of any part of his income
which is not included in his total income shall be deemed to be
income accruing in British India to the wife.
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(3) Any income, profits or gains falling within the
following classes shall not be included in the total income of
the person receiving them:—

(¢) Any income derived from property held under trust
or other legal obligation wholly for religious or charitable
purposes, and in the case of property so held in part only for
such purposes, the income applied, or finally set apart for
application thereto.

(i-a) Any income derived from business carried on
on behalf of a religious or charitable instilution when the income
is applied solely to the purposes of Lhe institution and—

(a) the business is carried on in the course of the carry-
ing out of a primary purpose of the institution, or

(b) the work in conneclion with the business is mainly
carried on by beneficiaries of the institution.

(if) Any income of a religious or charitable institution
derived from voluntary contributions and applicable solely to
religious or charitable purposes.

(iii) The income of local authorities except income from
a trade or business carried on by the authority so far as that
income is not income arising from the supply of a commodity
or service within its own jurisdictional area.

(i) Interest on securities which are held by, or are the
property of, any Provident Fund to which the Provident Funds
Act, 1925 applies,

(v) [Omilted by Income-tax (Am.) Act of 1039.]

(vi) Any special allowance, benefit or perquisite specifi-
cally granted to meet expenses wholly and nccessarily incurred
in the performance of the duties of an office or employment
of profit.

(vii) Any receipts not being receipts arising from business
or the exercise of a profession, vocation or occupation, which
are of casual and non-recurring nature, or are not by way of
addition to the remuneration of an employé.

(viif) Agricultural income.

(ix) Any income received by trustces on behalf of a recog-
nised provident fund as defined in clause (a) of section 58-A.

In this sub-section ‘‘charitable purpose’’ includes relief of
the poor, education, medical relief, and the advancement of
any other object of general public utility, but nothing contained
in clause (i) clause (ia) or clause (ii) shall operate to exempt
from the provisions of this Act that part of the income of a
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private religious trust which does not ensure for the benefit of
the public,

Residence in British 4-A. For the purposes of this
India. Act—

(a) any individual is resident in British India in any year
if he—

(i) is in British India in that year for a period amounting
in all to one hundred and eighty-two days or more; or

(ii) maintains or has maintained for him a dwelling place
in British Tndia for a period or periods amounting in all to one
hundred and eighty-two days or more in that year, and is in
British India for any time in that year; or

(tii) having within the four years preceding that year been
in British India for a period of or for periods amounting in all
Lo three hundred and sixty-five days or more, is in British India
for any lime in that vear otherwise than om an occasional or
casual visit ;

(b) a Hindu undivided family, firm or other association
of persons is resident in British India unless the control and
management of its affairs is situated wholly without DBritish
India ; and

(¢) a company is resident in British India in any year
(a) if the control and management of ils affairs is situated
wholly in British India in that year, or (b) if its income arising
in Brilish India in that year exceeds its income arising without
British India in that year.

4-B. For the purposes of this

Ordinary residence. Act—

(a) an individual is ‘not ordinarily resident’ in British India
in any year if he has mot been resident in British India in
nine out of the tem years preceding that year or if he has not
during lhe seven years preceding that year been in DBritish
India for a period of, or for periods amounting in all Lo, more
than lwo years ;

(b) a HHindu undivided family is deemed to be ordinarily
resident in British India if its manager is ordinarily resident in
British India ;

(¢) a company, firm or other association of persoms is
ordinarily resident in British India if it is resident in British
India.
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CHAPTER II
INCOME-TAX AUTHORITIES

5. (1) There shall be the following classes of Income-tax
authorities for the purposes of this Act,

Income-tax authorities.
namely : —

(a) the Central Board of Revenue,
(b) Commissioners of Income-tax,

(c) Assistant Commissioners of Income-tax who may be
either Appellate Assistant Commissioners of Income-tax or
Inspecting Assistant Commissioners of Income-tax,

(d) Income-tax Officers.

(2) The Central Governmment may appoint a Commissioner
of Income-tax for any area specified in the order of appointment,
and may appoint Commissioners of Income-tax, not more than
three in all, each to discharge, without reference to area, and
to the exclusion of any Commissioner appointed for any area,
the functions of a Commissioner in respect of any cases or
classes of cascs assigned to him by the Central Board of
Revenue.

(3) The Central Government may appoint for any area
as many Appellate or Inspecting Assistant Commissioners of
Income-tax and Income-tax Officers as it thinks fit.

(4) Appellate Assistant Commissioners of Income-tax
shall be wunder the direct conirol of the Central Board of
Revenue and shall perform their functions in respecl of such
persons or classes of persons and of such incomes or classes of
income and in respect of such arcas as lhe Central Board of
Revenue may direct, and, where two or more Appellale Assis-
tant Commissioners have been appoinied for the same area, in
accordance with any orders which the Central Board of Revenue
may make for the distribution and allocation of the work to
be performed. '

(5) Inspecting Assistant Commissioners of Income-tax and
Income-tax Officers shall perform their functions in respect of
such persons or classes of persons and of such incomes or
classes of income and in respect of such arcas as the Commis-
sioner of Income-tax may direct, and, where two or more Ins-
pecting Assistant Commissioners of Income-lax or Income-tax
Officers have been appointed for the same area, in accordance
with any orders which the Commissioner of Income-tax may
make for the distribution and allocalion of the work to be
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performed. The Commissioner may, with the previous appro-
val of the Central Board of Revenue, by general or special
order in wriling, direct that the powers conferred on the
Income-tax Officer and the Appellate Assistant Commissioner
by or under this Act shall, in respect of any specified case or
class of cases, be exercised by the Inspecting Assistant Com-
missioner and lhe Commissioner, 1espectivaly, and, for the
purposes of any case in respect of which such order applies,
references in this Act or in any rules made hereunder to the
Income-tax Officer and the Appellate Assistant Commissioner
shall be deemed to be references to the Inspecting Assistant
Commissioner and the Commissioner, respectively.

(6) The Central Board of Revenue may, by notification
in the official Gazette, empower Commissioners of Income-tax,
Appellate or Inspecting Assistant Commissioners of Income-tax
and Income-tax Officers to perform such functions in respect
of such classcs of persons or such classes of income and for
such area as may be specified in the notification, and thereupon
the functions so specified shall cease within the specified area
to be performed in respect of the specified classes of persons or
classes of income by the other authorities appointed under
sub-sections (2) and (3).

(7) Assistant Commissioners of Income-tax and Income-
tax Officers shall, for the purposes of this Act, be subordinate
to the Commissioner of Income-tax for the area in which they
perform their functions, or where they perform functions
assigned to lhem by a Commissioner of Income-lax appointed
without reference to area, to that Commissioner.

(8) All officers and persons employed in the  execulion
of this Act shall observe and follow the orders, instructions
and dircctions of the Central Board of Revenue :

Provided that mo such orders, instructions or directions
shall be given so as lo interfere with the discretion of the
Appellate Assistant Commissioner in the exercise of his appel
lale junctions,

*[5-A. (1) The Central Government shall appoint an
Appellate Tribunal consisting of not
more than ten persons to exercise the
functions conferred on the Appellate
Tribunal by this Act.

The Appcllate Tribunal.

* This section will come into force on a date to bLe notified by the
Central Government later on but within two years from the 1st April,
1939 (scec f.n. p. 221).
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(2) The Appellate Tribunal shall consist of an equal
number of judicial members and accountant members as here-
inafter defined.

(3) A judicial member shall be a person who has exercised
the powers of a District Judge or who possesses such qualifica-
tions as are normally required for appointment to the post
of District Judge ; and an accountant member shall be a
person who has, for a period of not less than six years,
practised professionally as a Registered Accountant enrolled
on the Register of Accouniants maintained by the Central
Government under the Auditors Certificate Rules, 1932:

Provided that the Central Government may appoint as
an accountant member of the ‘I'ribunal any person not possess-
ing the qualifications required by this sub-section, if it is
satisfied that he has qualifications and has had adequate
experience of a character which render him suitable for
appointment to the Tribunal.

(4) The Central Government shall appoint a judicial
member of the Tribunal to be president thercof.

(5) The powers and functions of the Appellate Tribunal
may be exercised and discharged by Benches constituted from
members of the Tribunal by the president of the ‘I'ribunal.

(6) A Bench shall consist of not less than two members
of the Ttibunal, and shall be constituted so as to contain an
equal number of judicial members and accountant members,
or so that the number of members of one class does not exceed
the number of members of the other class by more than one.

(7) If the members of a Bench differ in opinion on any
point the point shall be decided according to the opinion of
the majority, if therc is a majority ; but if the members are
cqually divided, they shall state the point or points on which
they differ, and the case shall be referred by the president of
the Tribunal for hearing on such point or points by one or
more of the other members of the Tribunal, and such point or
points shall be decided according to the opinion of the majority
of the members of the ‘Tribunal who have hcard the case,
including those who first heard it.

(8) Subject to the provisions of this Act, the Appellate
‘Tribunal shall have power to regulate its own procedure, and
the procedure of Benches of the Tribunal in all matters arising
out of the discharge of its functions, including the place at
which the Benches shall hold their sittings.]
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CHAPTER III
TAXABLE INCOME

6. Save as otherwise provided by this Act, the following

. heads of income, profits and gains,

ch?regae?ble 0tfo ieoma. shall be chargeable to income-tax in

tax. ) the manner hereinafter appearing,
namely : —

(?) Salaries.

(i) Interest on securities.

(iii) Income from property.

(iv) Profits and gains of business, profession or vocation.
(v) Income from other sources.

7. (1) The tax shall be payable by an assessee under the
head ‘‘Salaries’’ in respect of any salary
or wages, any annuity, pension or
gratuity, and any fees, commissions, perquisites or profits
# * % qn licu of, or in addition to, any salary or wages,
which are due Lo him from, whether paid or not, or are paid by
or on behalf of, the Crown, a local authority, a company, or
any other public body or association, or any private employer ;
and for the purposes of lhis sub-section advances by way of
loan or olherwise of income chargeable under this head shall
be deemed to be salary due on the date when the advance is
received :

Provided that the tax shall not be payable in respect of
any sum which the assessce by the conditions of his employ-
ment is required to spend out of his remuneration wholly,
necessarily and exclusively in the performance of his dulies.

Provided furiher that the tax shall not be payable in
respect of any sum deducted from the salary payable by or
on behalf of the Crown to any individual, being a sum deducted
in accordance with the conditions of his service, for the purpose
of sccuring to him a deferred annuity or of making provision
for his wife or children, provided that the sum so deducted shall
not exceed one-sixth of the salary.

Provided further that where tax is deductible at the source
under section 18, the assessee shall mot be called upon to pay
the tax himself unless he has received the salary without such
deduclion ;

Explanation (1).—The right of a person to occupy free
of rent as a place of residence any premises provided by his
employer is a perquisite for the purposes of this sub-section.

Explanation (2).—A payment due to or received by an
assessee from an employer or former employer or from a

Salaries.
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provident or other fund at or in connection with the termina-
tion of his employment, whether or not the employment is
then terminated or to be terminated, is to the extent to which
it does not consist of contributions by the assessee or inleresi
on such contributions a profit received in liew of salary for
the purpose of this sub-section, unless the payment is made
solely as compensation for loss of employment and not by way
of remuneration for past services:

Provided that nothing hercin contained shall render liable
to income-lax any payment [rom a provident fund to which
the ‘Provident Funds Act, 1925, applies, or any payment from
a recognised provident fund within the meaning of Chapter
IX-A, if such payment is cxempted from payment of income-
tax under the provisions of Chapter IX-A, or any payment
from an approved superannuation fund within the meaning
of Chapter I1X-B made on the death of a beneficiary or in lieu
of or in commutation of an annuity, or by way of refund of
contributions on the death of a beneficiary or on his leaving
the employment in connection with which the fund is
established.

(2) Any income which would be chargeable under this
head if paid in British India shall be deemed to be so charge-
able if paid to a British subject or any servant of His Majesty
in any part of India by or on behalf of the Crown or by a
local authority established in the exercise of the powers of the'
Crown Representative or the Central Government in that
behalf.

8. 'The tax shall be payable by an asscssec under the
head ‘“‘Intecrest on securities’ in respect
of the interest receivablc by him on any
security of the Central Governinent or of a Provincial Govern-
ment, or on debentures or other securitics for money issucd by
or on behalf of a local authority or a company :

Provided that no income-tax shall be payable under this
section bv the assessce in respect of any sum deducted from
such interest by way of commission by a banker realizing such
interest on behalf of the assessce, or in respect of any interest
payable on money borrowed for the purpose of investment in
the securilies by the assessee excepl interest chargeable under
this Act which is payable without British India, not being
interest on a loan issued for public subscription before the
15t dav of April, 1938, unless in respect of interest which is
so chargeable tax has been paid or deducted under section 18§, or
unless there is a .person in British India who may be appointed
an agent under section 43 in respecl of such interest ;

Interest on securities.
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_Provided fu;ther that no income-tax shall be payable on
the interest receivable on any security of the Central Govern-
ment issued or declared to be income-tax free ;

Provided further that the income-tax payable on the
interest receivable on any security of a Provincial Government
issued income-tax free shall be payable by that Provincial
Government.

9. (1) The tax shall be payable by an assessee under the

head ‘Income from  Property’ in
Property. respect of the bona fide annual value of
property consisting of any buildings or lands appurtenant
thercto of which he is the owner, other than such portions of
such property as he may occupy for the purposes of any
business, profession or vocalion carried on by him the profits
of which are assessable to tax subject to the following
allowances, namely : —

(/) where the property is in the occupation of the owner,
or where it is let to a tenant and the owner has undertaken
to bear the cost of repairs, a sum equal to one-sixth of such
value ;

(it) where the property is in the occupation of a tenant
who has undertaken to hear the cost of repairs, the diffcrence
between such value and the rent paid by the tenant up to but
not exceeding one-sixth of such value ;

(i4i) the amount of any annual premium paid to insure the
property against risk of damage or destruction ;

(iv) where the property is subject to a mortgage or other
capital charge, the amount of any interest on such- mortgage
or charge ; where the property is subject to an annual charge
not being a capital charge, the amount of such charge ; where
the property is subject to a ground rent, the amount of such
ground rent; and where the property has been acquired,
constructed, repaired, renewed or reconstructed with borrowed
capital, the amount of any interest payable on such capital :

Provided that no allowance shall be made in respect of
any interesl or annual charge pavable without British India
and chargeable under this Act, not being interest on a loan
issucd for public subscription before the 1st day of April,
1938, except interest or a charge on which tax has been paid
or from which lax has been deducted under section 18 or in
respect of which lhere is an agent for the payee in British
India who may be assessed under section 43 ;

(v) any sums paid on account of land-revenue in respect
of the property ;
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(vi) in respect of collection charges, a sum not exceeding
the prescribed maximum ;

(vii) in respect of vacancies, that part of the met annual
value, after deducting the foregoing allowances, which is pro-
portional to the period during which the property is wholly
unoccupied or, where the property is let out in parts, that
portion of the wet annual value, after deducting the foregoing
allowances appropriaic to any vacant part, which is proportional
to the period during which such part is wholly unoccupied;

L% % % %

(2) For the purposes of this scction, the expression
“‘annual value’’ shall be deemed to mean the sum for which
the property might reasonably be e¢xpected to let from year to
year :

Provided that, where the property is in the occupation of
the owner for the purposes of his own residence, such sum
shall, for the purposes of this section, be deemed not to exceed
ten per cent of the total income of the owner.

(3) Where property is owned by lwo or more persons and
their respective sharcs are definite and ascertainable, such
persons shall not in respect of such property be assessed as an
association of persons, bul the share of each such person in
the income from the property as computed in accordance with
this section shall be included in his tolal income.

10. (1) The tax shall be payable by an assessee under
the head ““Profits and gains of business,
Business. profession or vocation’ in respect of the
profits or gains of any business, pro-
fession or wvocation carried on by him.

(2) Such profits or gains shall be computed after making
the following allowances, namely :—

(i) any rent paid for the premises in which such business,
profession or wocation is carried on, provided that when any
substantial part of the premises is used as a dwelling-house
by the assessee, the allowance under this clause shall be such
summ as the Income-tax Officer may determine having regard
to the proportional annual value of the part so used ;

(ii) in respect of repairs, where the assessec is the tenant
only of the premises, and has undertaken to bear the cost of
such repairs, the amount paid on account thereof, provided
that, if any substantial part of the premises is used by the

. ! The proviso was omitted by the Income-tax (Amendment) Act VII
of 1939.
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assessee as a dwelling-house, a proportional part only of such
amount shall be allowed ;

(1) in respect of capital borrowed for the purposes of the
bu:v(;‘ness, profession or vocation, the amount of the interest
paid ;

Provided that no allowance shall be made under this
clause in any case for any interest chargeable under this Act
which is payable without British India, mot being interest on
a loan issued for public subscription beforc the 1st day of April,
1938, except inlerest on <which tax has been paid or from which
tax has been deducted under section 18 or in respect of which
there is an agent in British India who may be assessed under
section 43 or, in the case of a firm, for any interest paid to a
partner of Lhe firm ;

Explanation.—Recurring subscriptions paid periodically by
shareholders or subscribers in such Mutual Benefit Societies
as may be prescribed, shall be deemed to be capital borrowed
within the meaning of this clause:

(tv) in respect of insurance against risk of damage or
destruction of buildings, machinery, plant, furniture, stocks
or stores, used for the purposes of the husiness, profession or
vocation, the amount of any premium paid ;

(v) in respect cof current repairs to such buildings,
machinery, plant or furniture, the amount paid on account
thercof ;

(vi) in respect of deprecia-
tion of such buildings,
machinery, plant, or furni-
ture being the property of

* (vi) in respect of depre-
ciation of such buildings,
machinery, plant, -or furni-
ture being the property of the

the assessec, a sum equiva-
lent to such percentage on
the original cost thereof to
the assessee as may in any
case or class of cases be
prescribed :

Provided that—

(a) the prescribed particu-
lars have been duly furnish-
ed;

(b) where full effect can-
not be given to any such

assessee, a sum equivalent to
such percentage on the
written down wvalue thereof
as may in any case or class
of cases bhe prescribed :

Provided that—

(a) the prescribed particu-
lars have been duly furnish-
ed ;

(b) where full effect can-
not bhe given to any such

* Amended clauses (vi) and (vii) shall not take effect earlier than
the Ist day of April, 1940. Till then the corresponding clauses on the
left hand side shall remain in force.
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allowance in any year owing
to there being no profits or
gains chargeable for that
year, or owing to the profits
or gains chargeable being
less than the allowance, the
allowance or part of the
allowance to which effect
has not been given, as the
case may be, shall be added
to the amount of the allow-
ance for depreciation for the
following year and deemed
to be part of that allowance,
or if there is no such allow-
ance for that year, be dcem-
ed to be the allowance for
that year, and so on for suc-
ceeding years; and

(c) the aggregate of all
such allowances made under
this Act or any Act repealed
hereby, or under the Indian
Income-tax Act, 1886, shall,
in no case, exceed the origi-
nal cost to the assessee of
the buildings, machinery,
plant, or furniture as the case
may be ;

(vii) in respect of any
machinery or plant which, in
consequence of its having be-
come obsolete, has becn sold
or discarded, the difference
between the original cost to
the assessee of the machinery
or plant as reduced by the
aggregate of the allowances
made in respect of deprecia-
tion under clause (vi), or any
Act repealed hereby, or the

‘ See footnote at p. 237.
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allowance in any ycar noé
being a year which ended
prior to the 1st day of April,
1939, owing to there being
no profits or gains charge-
able for that year, or owing
to the profits or gains
chargeable being less than
the allowance, the allow-
ance or part of the allow-
ance to which effect has
not been given, as the case
may be, shall be added to
the amount of the allowance
for depreciation for the fol-
lowing ycar and deemed to
be part of that allowance, or,
if there is no such allowance
for that year, be decemed to
be the allowance for that
year, and so on for succeed-
ing years ; and

(c) the aggregate of all
such allowaneces made under
this Act or any Act repecaled
hereby, or under the Indian
Income-tax Act, 1886, shall,
in no case, exceed the origi-
nal cost to the assessee of the
buildings, machinery, plant,
or furniture as the case may
be ;
* (vif) in  respect of any
machinery or plant which
has been sold or discarded,
the amount by which the
wrilten down value of the
machinery or plant exceeds
the amount for which Lhe
machinery or plant is actual-
ly sold or its scrap value :

Provided that such amount
is actually written off in the
books of the assessee :
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Indian Income-tax Act,
1886, and the amount for
which the machinery or plant
is actually sold, or its scrap

S. 10

Provided further that
where the amount for which
any such machinery or plant
is sold exceeds the writien

value. down value, the excess shall
be deemed to be profits of the
previous year in which the

sale took place ;

(viii) in respect of animals which have been used for the
purposes of the business, profession or vocation otherwise than
as stock-in-trade and have died or become permanently useless
for such purposes, the difference between the original cost to
the assessec of the animals and the amount, if any, realised
in respect of the carcasses or animals ;

(ix) any sums paid on account of land-revenue, local rates
or municipal taxes in respect of such part of the premises as
is used for the purposes of the business, profession or vocation ;

(x) any sum paid to an employce as bonus or commission
for services rendered, where such sum would not have been
payable to him as profits or dividend if it had not been paid as
bonus or commission :

Provided that th. amount of the bonus or commission is
of a reasonable amount with reference to—

(a) the pay of the employee and the conditions of his
service ;

(b) the profits of the business, profession or vocation for
the year in question ; and ’

(c) the general practice in similar businesses professions
or vocations ;

(xt) when the assessee’s accounts in respect of any part
of his business, profession or vocation are not kept on the cash
basis, such sum, in recpect of bad and doubtful debts, due to
the assessce in respect of that part of his business, profession
or vocation, and in the case of an assessee carrying on a
banking or money-lending business, such sum in respect of
loans made in the ordinary course of such business as the
Income-tax Officer may estimate to be irrecoverable but mot
exceeding the amount actually writlen off as irrecoverable in
the books of the assessee :

Provided that if the amount ultimately recovered on any
such debt or loan is greater than the difference between the
whole debt or loan and the amount so allowed, the excess
shall be deemed to be a profit of the year in which it is
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recovered, and if less, the deficiency shall be deemed to be a
business expense of that year ;

(xii) any expenditure (not being 'in the nature of capital
expenditure or personal expenses of the assessee) laid out or
expended wholly and exclusively for the purpose of such busi-
ness, profession or vocation ;

1k % %k %

(3) Where any building, machinery, plant or furniture in
respect of which any allowance is due wunder clause (iv),
clause (v), clause (vi) or clause (vii) of sub-section (2) is not
wholly used for the purposes of the business, profession or
vocation, the allowance shall be restricted to lhe fair propor-
tional part of the amount which would be allowable if such
building, machinery, plant or furniture was wholly so used.

(4) Nothing in clause (ix) or clause (xii) of sub-section (2)
shall be deemed to authorise the allowance of any sum paid
on account of any cess, rate or tax levied on the profils or
gains of any business, profession or vocation or assessed at a
proportion of or otherwise on the basis of any such profits or
gains ; and nothing in clause (xii) of sub-section (2) shall be
deemed to authorise—

(a) any allowance in respect of a payment which is
chargeable under the head ‘Salaries’ if it is payable withoul
British India and tax has not been paid thereon nor deducted
therefrom under section 18 : or

(b) any allowance in respect of any payment by way of
interest, salary, commission or remuneration made by a firm
to any partner of the firm ; or

(c) any allowance in respect of a payment to a provident
or other fund established for the benefit of employees unless
the employer has made effective arrangements to secure that
tax shall be deducted at source from any payments made from
the fund which are taxable under the head ‘Salaries’.

(5) In sub-section (2), ‘paid’ means actually paid or
incurred according to the method of accounting upon the basis
of which the profits or gains are computed under this section ;
“plant’ includes vehicles, books, scientific apparatus and surgical
equipment purchased for the purposes of the business, profes-
sion or vocation ; and ‘“written down value’ means—

(u) in the case of assets acquired in the previous year, the
actual cost to the assessee ;

! The proviso was omitted by the Income-tax (Amendment) Act VII
of 1939.
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(b) in the case of assets acquired before the previous year
but after the commencement of the Indian Income-tax
(Amendment) Act, 1939, the actual cost to the assessee less
all depreciation allowable to him under this seclion ;

(c) in the case of assets acquired before the commence-
ment of the Indian Income-lax (Amendment) Act, 1939, the
actual cost to Lhe assessee less for each financial year since
acquisition the amount of depreciation applicable to the assels
at the rales in force for each such yecar since the i1st day of
April, 1922, and at the rates in force on the 1st day of April,
1922, for each such year prior to that date :

Provided that where the provisions of the proviso to sub-
section (2) of section 26 are applicable, the actual cost to the
assessce referred to in clauses (a), (b) and (c) shall be the
actual cost to the person succeeded in the business, profession
or vocation :

Provided further that there shall not be so deducled from
the actual cost any dcpreciation allowance or part of any
depreciation allowance which was due for a year which ended
prior to the 1st day of April, 1939, but to which full effect was
not given owing lo the absence of profits or gains chargeable
for that ycar, or owing to the profits or gains so chargeable
being less than the «llowance.

(6) /1 trade, professional or similar association performing
specific scrvices for its members for remuneration definitely
relatcd to those services shall be deemed for the purpose of
this seclion to carry on business in respect of those services,
and the profits and gains therefrom shall be liable to tax
accordingly. '

(7) Notwithstanding anything to the contrary contained
in section 8, ¢, 10, 12 or 18, the profits and gains of any
business of insurance and the tax payable thereon shall be com-
puted in accordance with the rules conlained in the Schedule
to this Act.

11, Drofessional earnings. [Omitted by the Income-tax
(Am.) Act of 1939].

12, (1) The tax shall be payable by an assessee under the
head “Incomme from other sources’ in
respect of income, profits and gains of
every kind which may be included in his total income (if not
included under any of the preceding heads).

(2) Such income, profits and gains shall be computed after
making allowance for any expenditure (not being in the nature
of capital expenditure) incurred solely for the purpose of

Other sources.
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making or earning such income, profits or gains, provided that
no allowance shall be made on account of—

(a) any personal expenses of the assessec, or

(b) any inlerest chargeable under this Act which is pay-
uble without British India, not being interest on a loan issued
for public subscription before Lhe 1st day of April, 1938, or not
being inicrest on which tax has been paid or from which tax
has bcen deducted under scction 18, or

(¢) any payment which 1is chargeable under the head
‘Salarics’, if it is payable wilhout British India and tax has
not been paid iLherecon mnor deducted therefrom wunder
section 18 ;

(3) Where an assessec lets on hire machinery, plant or
furniture belonging to him, he shall be entitled to allowances
in accordance with the provisions of clauses (iv), (v), (vi) and
(vit) of sub-section (2) of scction 10.

12A. 1Where a managing agent of a company is liable

. under an agreement made for adequate

Mag(e;g;nmplgsggfncy consideration to share managing agency

I commission with a third party or

parties, the said agent and lhe said parly or parties shall file a

declaration showing the proportion in which such commission

is sharcd belween them, and on proof o the satisfaction of the

Income-iax Officer of the facts contained in such declaration

such agent and each such party shall be chargeable only on

the share to which such agent or party is enlitled under the

agreement, R

13. Income, profits and gains shall be Comg)utedd, for the

. urposes of sections 1o0,* and 12, in

Method of accounting. g;)cc(ﬂdancc with the method of account-
ing regularly employed by the assessee :

Provided that, if no mé&thod of accounting has been
regularly employed, or if the inethod employed is such that,
in the opinion of the Imcome-tax Officer, the income, profits
and gains cannot properly be cleduced therefrom, then the
computation shall be made upon such basis and in such manner
as the Income-tax Officer may detery ine.

14. (1) The tax shall not be p:'vable by an assessee in

respect of any *m which he rcceives

Exemptions of a gene- 59 3 member o a Hindu undivided
ral nature. . R
family.

* The figures ‘11" were omitted by the Incon. tax (Amendment)
Act VII of 1939. :
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(2) The tax shall not be payable by an assessee—

(a) if a partner of an unregistered firm, in respect of any
portion of his share in the profits and gains of the firm com-
puted in the manner laid down in clause (b) of sub-section
(1) of section 16 on which the tax has already been paid by
the firm ; or

(b) if a member of an association of persons other Lhan
a Hindu undivided family, a company or a firm, in respect of
any porlion of the amount which he is entitled to receive from
the association on which the tax has already been paid by the
associalion,

15. (i) The tax shall not be payable in respect of any
L sums paid by an assessee to effect an
OfE]’i‘feénli’;‘s‘L’;a’:l‘cége €ase  insurance on the life of the assessee or
) on the life of a wife or husband of the
assessec or in respect of a contract for a deferred annuity
oni the life of the assessce or on the life of a wife or husband
of the assessce, or as a contribution to any Provident Fund to
which the Provident Funds Act, 1925, applies®* * #* *,

(2) Where the assessee is a Hindu undivided family, there
shall be exempted under sub-section (1) any sums paid to effect
an insurance on the life of any male member of the family or
of the wife of any such member.

(3) The aggregate of any sums exempted under this section
shall not, together with any sums exempted under the second
proviso to sub-section (1) of section 7, and any sums exempted
under sub-section (1) of section 58-F, exceed in the case of an
individual, one-sixth of the total income )f the assessee, or six
thousand rupecs, whichever is less, and in the case of a Hindu
undivided family, one-sixth of the lolal income of the assessee,
or lwelve thousand rupees, whichever is less ;

Exemptions and ex- 16. (1) Tn computing the total in-

clusions determining the N n
total income. come of an, assessce—

(a) any sums excmpted wader the second proviso to sub-
section (1) of section 7, thia second and third provisos to
section 8, sub-section (2) ¢t section 14 and section 15 shall be
included ; )

(b) when the assessce is a partner of a firm, then, whether
the firm has made ,q profit or a loss, his share (whether a met
profit or a met logs) shall be taken to be any salary, interest,
COMMISSIONOT Giher remuneration payable to him by the firm in

- “Words omitted by the Income-tax (Amendment) Act, 7 of 1939.
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S. 16 INCOME TAX ACT

respect of the previous year increased or decreased respectively
by his share in the balance of the profit or loss of the firm
after the deduction of any interest, salary, commission or other

remuneration payable to any partner in respect of the previous
year :

Provided that if his share so computed is a loss, such loss
may be set off or carried forward and set off in accordance
with the provisions of section 24 ;

(c) all income arising lo any person by virtue of a scitle-
ment or disposition whether recvocable or mot, and whether
effected before or after the commencement of the Indian Income-
tax (Amendment) Act, 1939, from assets remaining the properly
of the settlor or disponer, shall be deenied to be income of the
seltlor or disponer, and all income arising to any person by
Vilwye of a revocable lransfer of assels shall be deemed to be
MCON of the transferor :

. Pr,o?’“ed that for the purposes of this clause a settlement,
disposilion ., 4yanfer shall be dcemed to be revocable if it
contains ANV wyoqision for the retransfer direclly or indirectly
of fh“ MCOMe . pssets to the seftlor, disponer or transferor,
or in any WAY g the settlor, disponer or transferor, a right
to "fa”“me PO directly or indircclly over the income or
assets ;

DProvided furth. ) e . .
« that the expression ‘settlement or disposi-
tion’ shall for the pu %" H1¢ xp p

hoses of this clause include any disposition,
brusl, co'vcna.n»t, a.g'r'c '{6"1, or arrangement, and the expression
‘settlo.r or disponer Orulation to a scltlement c¢r disposition
shall mzl:dc any pers hy whom the seltlement or disposition
was made ;

. Pmmdii(iinju;ihe;n;llap“his clause shall not apply to any
zd";.iz:;;gtig; wlﬁ‘ch is not rel™ by wvirtue Of‘ a suttlem'ent or
years or during the lifetime 0?1_‘30 for a f’engd ﬂxCeCdlu_zﬁ six
come the settlor or disponer derit Pe’;‘{" an f.?oé?.z wtul;: L mz
but that the settlor shall be liabl#o irect or indirec eneﬁd
i and when the power to 1 be assqssgd on 'the sai
income a3 ; ] ke arises to him.

For the purposes of inclusion ‘ |
an ogie)ssee any dii)'vidend shall be dec'* ’ize 7t0.tal mcon}et;:f
previous year in which it is bq,td, Hnt‘fediteagl-cf?%c tod e
deemed to have been paid, credited or distrib:j n’y e o;
shall be increased by the amount ¢ f income-tay o(ugtm’;/,g;tr-
tax) payable thereon calculated 7

tat the rate appli +
. ‘s : cable the
total income of a company for Yihe fyay cin year in which
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dividend is paid, credited or distributed or deemed to have
been paid, credited or distributed :

Provided that when any portion of the profits and gains of
the company out of which such divided has been paid, credited
or distributed or deemed to have been paid, credited or dis-
tributed was not liable to income-tax in the hands of the
company, the income-tax to be added under this section shall
be calculated upon only such proportion of the dividend as the
amount of the profits and gains of the company liable to income-
tax bears to the total profits and gains of the company.

(3) In computing the total income of any individual for
the purpose of assessment, there shall be included—

(a) so much of the income of wife or minor child of such
individual as arises directly or indirectly—

(?) from the membership of the wife in a firm of which
her husband is a partner ;

(ii) from the admission of the minor to the benefits of
partnership in a firm of which such individual is
a partner ;

(i4i) from assets transferred directly or indircctly to the
wife by the hushand otherwise than for adequate
consideration or in connection with an agreement
to live apart; or

(iv) from assets transferred directly or indirectly to the
minor child, not being a married daughter, by
such individual otherwise than for adequate con-
sideration ; and

(b) so much of the income of any person or association
of persons' ¥ * ¥ a5 arises from asscts transferred otherwise
than for adequate consideration to the person or association
by such individual for the benefil of his wife or a minor child
or both.

17. (1) Where a person is not resident in British India,
and is a British subject as defined in section 17 of the British

L Nationality and Status of Aliens Act,
aDZIt)?;mil:?af:?rl:aigf Stae’f 1914, or a subject of a State in India or
P cases. P& Purma, the tax, including super-tax,
__.payable by him or on his behalf on his
total income shall b.. 5 g,wmount bearing to the total amount of
the tax including syyer-tax’ which would have been payable on
his total world irgome had it ‘been his total income the same pro-
1T “consisting of swach individual and his wife” were
°“3f:ie‘c{‘ Fi)ywtolfg SIncome-tax %Am.) A-t, 7 of 1939.

24y



S. 18 INCOME TAX ACT

portion as his total income bears to his total world income ;
and in the case of any other mon-resident person, the income-
tax payable by him or on his behalf on his total income shall
be at the maximum rate and the super-tax payable thereon shall
be an amount bearing to the total amount of super-tax which
would have been payable on his total world income had it been
his total incomnie the same proportion as his total income bears
to his total world income.

(2) Where there is included in the total income of any
assessee any income (including income from a share in an
unregistered firm, if assessed as such) exempted from tax by
or under the provisions of this Act, the income-tax excluding
super-tax payable by the assessece shall be an amount bearing
te the total amount of the income-tax excluding super-tax which
would have been payable on the total income had no part of
it bger. exempted the same proporlion as the unexempiled
portion o} the total income bears to the total income.

CHAPTER IV
DEyyer1oNs AND ASSESSMENT

Payment by deduction 18. (1) *[Omitted by Act XVIII
at source. !
of 1933].

(2) Any person TI¢,,.qhle for paying any income
chargeable under the heq"cqajyrieg shall, at the time of
pla%’mc?t‘; ‘l;?:c;‘e;)l::;’;zfi":; zrtd super-taa; ?;1 the amounlt p:l?l’-
able at a ’ . ‘he average of the rates applicable
to the estimated total income ;o agsessee under thispﬁea,d:

Provided that such person .o . 4o time of making any
deduction, increase or reduce thel o5 T " qe qucted under
this sub-section for the purpose ¢ 4. ctine any excess or
((}ci(;lcierlcy arising out of any previt. deduction or failure to

educt.

2-4) Notwithstanding anything ' . ;
for tg‘le p)urpose of making the dedu'aecﬁmi1 'ché?lf_sezgﬂfl?:;l
there shall be included in the a, 54 paya any incomé
chargeable under the head ‘Salar’dqo which is pble to the
assessee out of India by or on " behalf of the Crown; %, the
value in rupees of such inco' me shall pe calculated d‘a‘l’le
prescribed rate of exchange.
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DEDUCTIONS AND ASSESSMENT S. 18

(2-B) Any person responsible for paying any income
chargeable under the head ‘Salarics’ Lo a persom not resident
in British India shall at the time of payment deduct income-
tax at the maximum rate and also super-lax at the rate or
rates applicable to the estimated income of the assessee under
this head.

(3) The person responsible for paying any income
chargeable under the head “Interest on securities’’ shall, unless
otherwise prescribed in the case of any security of the Central
Government, at the time of payment, deduct income-tax but
not super-tax on the amount of the interest payable at the
maximum rate.

Provided that where the Income-tax Officer gives a
certificate in writing (which certificate he shall give in everv
proper case on the application of thc assessee) that to the best
of his belief the tolal income or the total world income of a
recipient will be less than the minimum liable to income-tax
or will he liable to a rate of income-tax less than the maximum
rate, the person responsible for paying any income referred to
in this sub-section or in sub-seclion (213), as the case may be
to such recipient shall, until such certificate is cancelled by
the Income-tax Officer, pay the income without deduction or
deduct the tax at such less rate, as the case may be.

(3-/1) Any person responsible for paying to a person not
resident in DBritish India any wntcrest not being ‘Intercst on
Securities’, or any other sum chargeable under the provisions
of this Act, shall, at the time of payment, unless he is himself
liable lo pay income-lax thereon as an agent, deduct income-
tax atl lhe muximum rate.

(3-BB) Where the Income-tax Officer has reason to believe
that the total world income of any person residing out of British
India to whom any interest not being ‘Interest on Securities’
or any other sum chargeable under this Act is payable, will
in any year exceed the maximum amount which is not charge-
able with super-tax under the law for the time being in force,
he may by order in writing, require the person responsbile for
making such paymenls to such person to deduct at the time
of payment '. * * * guper-tax at the rates determined by the
TIncome-tax Officer to L« applicable to the tolal world income
of such person in the yeat‘:\-

(3-C) Wher: the persort responsible for paying any interest
not being, ‘Intrest on Sccuitics’ or any other sum chargeable

*he words “income-tax an 1 were omitted by the Income-tax
An.) Act 7 of 1939.

247



S. 18 INCOME TAX ACT

under this Act to any person makes to that person in any year
paymenis exceeding in the aggregate the maximum amount
which is not chargeable with super-tax under the law for the
time heing in force, the person responsible for making such
payments shall if he has not reason to believe that the
recipient is resident in British India and no order under sub-
section (383) has bheen received in respect of such recipient,
deduct at the time of payment® * * * super-tax on the amount
by which the total amount of such payments exceeds
the maximum amount not chargeable with super-tax at the rate
applicable to such excess.

(3-D) Where the Income-tax Officer has reason to believe
that ahy person, who is a shareholder in a company, is resident
~ut of British India and that the total world income of such
pasn will in any year exceed the maximum amount which is
1ot chuvgeable to super-tax under the law for the time being in
force, he .nay, by order in writing, require the principal officer
of the company to deduct at the time of payment of any
dividend from the company to the shareholder in that vear
super-tax at such rate as the Income-tax Officer may deter-
mine as being tlic rate applicable in respect of the income of
the sharcholder in that year.

(3-19) If in ai'y year thce amount of any dividend or the
aggregate amount ,of any dividends paid to any shareholder
by a-company (together with the amount of any income-tax
payable by the comp.any in respect thereof) exceeds the maxi-
mum amount of the ‘otal income of a persan which is not
chargeable to super-tax, under the law for the time being iu
force, and the principal officer of the company has no reason
to believe that the shareholder is resident in British India,
and no order under sub-scction (3-D) has been received in
respect of such shareholder by the principal officer from the
Income-tax Officer, the principal officer shall at the time -
payment deduct super-ltax on the amount of such cxcess at
rate which would be applicable under the law for the tin..
being in force if the amount of- such dividend or dividends
(together with the amount of such income-tax as aforesaid)
constituted the whole total income ¢f the shareholder.

(4) All sums deducted in accord-dnge Wwith the provisions
of this section shall, for the purpose’ of coriPuting the income
of an assessee, be decmed to be income received-

a
! The words ‘“‘income-tax on the total amount of such inte'r..e’:’tq?;

the rate appropriate to such total, ‘and” have been omitted by u
Income-tax (Amendment) Act 7 of 339, . '

48



DEDUCTIONS AND ASSESSMENT S. 18

(5) Any deduction made in accordance with the provisions
of this section and any sum by which a dividend has been
increased under sub-section (2) of seclion 16 shall be treated as
a payment of income-tax or super-tax on behalf of the person
from whose income the deduction was made, or of the owner
of the security or of the shareholder, as the case may be, and
credit shall be given to him therefor in the assessment, if any,
made for the following year under this Act:

Provided that, if such person or such owner obtains, in
accordance with the provisions of this Act, a refund of any
portion of the tax so deducted, no credit shall be given for the
amount of such refund.

Provided further that where such person or owner is a
person whose income is included under the provisions of
clause (c) of sub-section (1) or sub-section (3) of section 16,
section gq-1), or section 44-IL in the total income of another
person such other person shall be deemed to be the person or
owner on whose behalf payment has been made and to whom
credit shall be given in the assessment for the following year.

(6) All sums deducted in accordance with the provisions
of this section shall be paid within the prescribed time by the
person making the deduction to the credit of the Central
Government or as the Central Board of Revenue directs.

(7) If any such person does not deduct or after deducting
Jails to pay the tax as required by or under this section, he,
and in the cases specified in sub-sections (3-D) and (3-E) the
company of which he is the principal officer shall, without pre-
judice to any other consequences which he or it may incur
be deemed to be an assessee in default in respect of the tax:

Provided that the Income-tax Officer shall not make a
direction under sub-section (1) of section 46 for the recovery
of any penalty from such person umnless satisfied that such
person has wilfully failed to deduct and pay the tax.

(8) The power to levy by deduction under this section
shall be without prejudice to any other mode of recovery.

(9) Every person deducting income-tax or super-tax in
accordance with the provisions of sub-sectious (3), (3-4), (3-B),
(3-C), (3-D) or (3-E), shall, at the time of payment of the sum
Jrom which tax has been deducted, furnish to the person to
whom such payment is made a certificate to the effect that
income-tax or super-tax has been deducted, and specifying the
amount so deducted, the rate at which the tax has been
deducted, and such other particulars as may be prescribed.
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19. In the case of income in respect of which provision

is not made under section 18 for deduc-

Payment in other cases. lion of income-tax at the time of

payment, and in any case where

income-tax has not been deducted in accordance with the pro-

visions of section 18, income-lax shall be payable by the
assessce direct.

19-A. The principal officer of every company shall, on or
before the 15th day of June in each year, furnish to the
Supply of information prescribed officer a return in tl}e pres-
regarding dividends. cribed  form and verified in the
prescribed manner of the names and of
the addressees, as entered in the register of sharecholders
maintained by the company, of the shareholders to whom a
dividend or aggregate dividends excceding such amount as may
be prescribed in this behalf has or have been distributed during
the preceding year and of the amount so distributed to each
such shareholder.
20. The principal officer of every company shall, at the
. time of distribution of dividends, furnish
tocesrht;?:gg; dlg'_ sm?:agiilg to every person receiving a dividend a
ing dividends. certificate to the effect that the com-
pany has paid or will pay income-tax
on the profits which are being distributed, and specifying such
other particulars as may be prescribed.

20-A. 'The person responsible for paying any interest not

being ‘Interest on Securities’ shall, on or before the fiftecnth

day of June in each year, furnish to

Supply of information the prescribed officer a return in the

regarding interest. prescribed form and verified in the

prescribed manner of the names and

addresses of all persons to whom during the previous financial

year he has paid interest or aggregate intercst exceeding such

amount not being less than 'four hundred rupees as may be

prescribed in this behalf, together with the amount paid to each
such person.

21. ‘The prescribed person in the case of every Govern-

ment office, and the principal officer or

Annual return. the prescribed person in the case of

every local authority, company or other

public body or association, and every private employer shall

prepare, and, within thirty days from the 3ist day of March

! Substituted for ‘“one thousand” in the old section by the Income-
tax (Am.) Act 7 of 1939.
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in each year, deliver or cause to be delivered to the Income-tax
Officer in the prescribed form and wverified in the prescribed
manner, a return in writing showing—

(a) the name and, so far as it is known, the address of
every person who was receiving on the said 31st day of March,
or has received or to whom was due during the year ending on
that date, from the authority, company, body, association or
private employer, as the case may be, any income chargeable
under the head ‘‘Salaries’’ of such amount as may be prescribed ;

(b) the amount of the income so received or so due by
each such person, and the time or times at which the same
was paid or due, as the case may be;

(¢) The amount deducted in respect of income-tax and
super-tax from the income of each such person.

22. (1) The Income-tax Officer shall, on or before the

rst day of May in each year, give notice, by publication in the

press and by publication in the pres-

Return of Income. cribed manner, requiring every person

whose total income during the previous

vear cxcceded the maximum amount which is not chargeable to

income-tax to furnish, within such period not being less than

sixty days as mayv be specified in the notice, a return, in the

prescribed form and verified in the prescribed manner, setting

forth (along with such other parliculars as may be required by

the notice) his total income and total world income during
that yecar:

Provided that the Income-tax Officer may in his discretion
cxlend the date for the delivery of the return in” the case of
any person or class of pcrsons ;

(2) In the case of any person® * * *whose total income is,
in the Income-tax Officer’s opinion, of such an amount as to
render such person liable to income-tax, the Income-tax Officer
may serve a notice upon him requiring him to furnish, within
such period, not being less than thirty days, as may be specified
in the notice, a return in the perscribed form and verified in
the prescribed manner setting forth (along with such other
particulars as may be provided for in the notice) his total
income and total world incoine during the previous year.

Provided that the Income-tax Officer may in his discretion
extend the date for the dclivery of the return ;

! The words ‘“‘other than a company” have been omitted by the
Income-tax (Am.) Act, 7 of 1939.
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(3) If any person has not furnished a return within the
time allowed by or under sub-section (1) or sub-section (z),
or having furnished a return under either of those sub-sections,
discovers any omission or wrong statement therein, he may
furnish a return or a revised return, as the case may be, at
any time before the assessment is made.

(4) The Incume-tax Officer may serve' * * * on any
person who has made o return under sub-section (1) or upon
whom a notice has been served under sub-section (z) a notice
requiring him, on a date to be therein specified, to produce, or
causé to be produced, such accounts or documents as the
Income-tax Officer may require :

Provided that the Income-tax Officer shall not require the
production of any accounts relating to a period more than three
years prior to the previous year.

(5) The prescribed form of the returns referred to in sub-
sections (1) and (2) shall, in the case of an assessce engaged
in any business, profession or vocatlion, require him lo furnish
particulars of the location and style of the principal place
wherein he carries on the business, profession or vocalion
and of any branches thercof, the names and addresses of his
partners, if any, in such business, profession or wocation and
the exient of the share of the assessec and the shares of all
such partners in the profits of the business, profession or voca-
tion and any branches thereof.

23. (1) If the Income-tax Officer is satisfiled without

requiring lhe presence of the assessee or the producilon by him

of any cvidence that a return made

Assessment. under section 22 is correct and complcte,

he shall assess the total income of the

assessee, and shall determine the sum payable by him on the
hasis of such return.

(2) If the Income-tax Officer is not satisfied without
requiring the prescnce of the person who made the return or
the production of evidence that a return made under section 22
is correct and complete, he shall serve on such person, a notice
requiring him, on a date to be therein specified, either to attend
at the Income-tax Officer’s office or to produce, or to cause
to be there produced, any evidence on which such person may
rely in support of the return.

! The words “on the principal officer of any company or’’ have been
omitted by the Income-tax (Am.) Act, 7 of 1939.
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(3) On the day specified in the notice issued under sub-
section (2), or as soon afterwards as may be, the Income-tax
Officer, after hecaring such evidence as such person may
produce and such other evidence as the Income-tax Officer
may require, on specified points, shall, by an order in writing,
assess the total income of the assessee, and determine the sum
payable by him on the basis of sitch assessment.

(4) If any person fails to make the return required by any
notice given under sub-section (2) of section 22 and has not
madc a return or a revised return under sub seclion (3) of the
same secvion or fails to comply with all the terms of a notice
issued under sub-section (4) of the samne section or, having made
a return, fails to comply with all the terms of a notice issued
under sub-section (2) of this section, the Income-tax Officer shall
make the assessment to the best of his judgment and determine
the sum payable by the assessee on the basis of such assessment
and, in the case of a firm, may rcfuse to register it or may
cancel its registration if it is already registered :

Provided that the registration of a firm shall not be
cancelled until fourteen days have elapsed from the issue of
a notice by the Income-tax Officer to the firm intimating his
intention to cancel its registration.

(5) Notwithstanding anything contained in the foregoing
sub-sections, when the assessee is a firm and the total income
of the firm has been assessed under sub-section (1), sub-
seclion (3) or sub-section (4), as the case may be,—

(a) in the casec of a registered firm, the sum payable by
the firm itself 'shall not be determined but the tolal income of
each partner of the firm, including therein his share of its
income, profits and gains of the previous year, shall be assessed
and the sum payable by him on the basis of such assessmnent
shall be determined:

Provided thal if such share of any partner is a loss it shall
be set off against his other income or carried forward and set off
in accordance with the provisions of scction 24 :

Provided further that when any of such partners is a person
not resident in DBritish TIndia, his share of the income, profits
and gains of the firm shall be assessed on the firm at the rates
which would be applicable if it were assessed on him personally,
and the sum so determined as payable shall be paid by the
firm ; and

(b) in the case of an unregistered firm, the Income-tax
Officer may instead of determining the sum payable by the,
firm itself proceed in the manner laid down in clause (a) as
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applicable to a registered firm, if, in his opinion, the aggregate
amoun! of the tax including super-tax, if any, payable by the
parlners under such procedure would be greater than the
aggregate amount which would be payable by the firm and the
})artncrs individually if the firm were assessed as an unregistered
irm.

123-A. (1) Where the Income-tax Officer is satisfied that
in respect of any previous year the profits and gains distributed
as dividends by any company up to the
Power to assess indi- end of the sixth wmonth after its
vidual members of cer- accounls for that previous year are
tain companies. laid before the company in general
meeting increased by any income-tax
payable thereon are less than sixty per cent. of the assessable
income of the company of that previous year, he shall, unless
he is satisfied that having regard lo losses incurred by the
company in carlier years or to the smallness of the profit made,
the payment of a dividend or a larger dividend than that
declared would be wunreasonable, make wilh the previous
approval of the Inspecling Assistant Commissioner an order in
wriling that the undistnbuted porlion of the assessable income
of the company of that previous year as computed for income-tax
purposes shall be deemed to have been distributed as dividends
amongst the sharcholders as at the date of the general meeting
ajoresaid, and thereupon the proportionale share thereof of each
sharcholder shall be included in lhe tolal income of such
shareholder for the purpose of assessing his total income:

Provided that when Lhe reserves representing accumulations
of past profits which have not been the subject of an order
under this sub-section exceed the paid up capital of the com-
pany, together wilh any loan capital which is the properly of
the sharcholders, or the actual cost of the fixed assets of the
company whichever of these is grealer, this section shall apply
as if instead of the words ‘sixty per cent. of the assessable
income’ the words ‘one hundred per cent. of the assessable
income’ were substituled:

Provided further that no order under this sub-section shall
be made where the company has distributed not less than fifty-
five per cent. of the assessable income of the company, unless
the company, on receipt of a notice from the Income-tax Officer

! This section was inserted by s. 4 of the Income-tax (Am.) Act,
21 of 1930. ‘The original sub-section was ‘omitted by the Income-tax

(Am.) Act, 7 of 1939.
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that he proposes to make such an order, fails to make within
three months of the receipt of such notice a further distribution
of its profits and gains so that the total distribution made is
not less than sixty per cent. of the assessable income of the
company of the previous year concerned:

Provided further that this sub-section shall not apply to
any company in which the public are substantially interesied or
to a subsidiary company of such a company if the whole of the
share capilal of such subsidiary company is held by the parent
company or by the nominees thereof ;

Exblanation.—For the purpose of this sub-section,—
1o & o ow

% a company shall he deemed to be a company in
which the public are substantially interested if shares of the
conipany (not being shares entitled to a fixed rate of dividend,
whether with or without a further right to participate in profits)
carrying not less than twenty-five per cent. of the voting power
have heen alloted unconditionally to, or acquired unconditionally
by, and are at the end of the previous year beneficially held by,
the public (not including a company to which the provisions
of this sub-section apply), and if any such shares have in the
course of such previous year been the subject of dealings in any
stock exchange in Sritish India or are in fact freely transferable
by the holders to others members of the public:

EEE I

(2) The Inspecting Assistant Commissioner shall not give
his approval to any order proposed to be passed by the Income-
tax Officer under this section until he has given the* * * com-
pany coucerned an opportunity of heing heard.

(3) (i) * * * [Omitted by the Income-tax (Amendment)
Act 7 of 1939].

(3) (15) Where the proportionate share of any member of
a company in the undistributed profits and gains of the
company has been included in his total income under the
provisious of sub-section (r) the tax payable in respect thereof
:shall be recoverable from the company if it cannot be recovered
from such member,

(i) Where tax is recoverable from a company * * * under
this sub-section, a notice of demand shall be served upon it in

! Clauses (a) was omitted by the Income-tax (Am.) Act, 7 of 1939.
2 The brackets and letter ‘“(b)”’ were omitted ibid.

3 Clauses (¢) and (d) were omitted, ibid.

*The words ‘‘firm, association or” were omitted ibid.
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the prescribed form showing the sum so payable, and such
company* * # * shall be deemed to be the assessee in respect
of such sum, for the purpose of Chapter VI.

(4) Where tax has been paid in respect of any undistributed
profits and gains of a compauy under this section, and such
profits and gains are subsequently distributed in any year,
the proportionate share therein of any member of the company
shall be cxcluded in computing his total income of that year.

(5) When a company is a sharcholder deemed under
sub-section (1) lo have received a dividend, the amount of the
dividend thus deemed to have been paid to it shall be deemed
to be, part of ils total income f[or the purpose also of the
application of that sub-section to distributions of profits by that
company.

24. (1) Where any assessee sustains a loss of profits or

Setwoff of loss in com. gains in any year undfer any of the
puting  aggregate  in- heads mentioned in section 6, he shall
come. be entitled to have the amount of the

loss set-off against his income, profits
or gains under any other head in that year.

Provided that where lhe assessee is an wunregistered firm
which has not been assessed under the provisions of clause (b)
of sub-scction (5) of section 23 in the manner applicable to a
registecred firm, any such loss shall be set off only against the
income, profits and gains of the firm and not against the income,
profils and gains of any of the pariners of the firm ; and where
lhre assessee is a registered firm, any loss which cannct be set off
against other income, profits and gains of the firm shall be
apportioned between the pariners of the firm and they alone
shall be entitled to have the amount of the loss set off under
this section ;

(2) Where any assessee sustains a loss of profits or gains in
any year, being a previous vear not earlier than the previous year
for the assessment for the ycar ending on the 31st day of March,
1040, under the head ‘Profits and gains of business, profession
or vocation’, and the loss cannot be wholly set off under sub-
section (1), the portion not so set off shall be carried forward
to the following vear and set off against the profits and gains,
if anv, of the assessee from the same business, profession or
vocation for that year; and if it cannot be wholly so set off,
the amount of loss not so set off shall be carried forward to the
following year, and so on ; but no loss shall be so carried forward

1 The words “firm or association’’ were omitted by the Income-tax
(Am.) Act 7 of 1939.
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Jor movre than six years, and a loss arising in the previous years
for the assessment for the years ending on the 3i1st day of
March, 1940, the 31st day of March, 1941, the 31st day of
March, 1942, the 31st day of March, 1943, and the 31st day of
March, 1044, tespectively, shall be carried forward only for
one, two, three, four and five years, respectively :

Provided that nothing herein contained shall entitle any
assessec, being a registcred firm, to have carried forward and
set off any loss which has been apportioned between the partners,
under the proviso to sub-section (1), or entitle any assessee,
being a partner in an unrcgistered firm which has not been
assessed under the provisions of clause (b) of sub-section (5)
of section 23 in the manncr applicable to a registered firm, to
have carried forward and set off against his own income any
loss suslained by the firm :

Provided further that where an wunregistcred firm is
asscssed as a registered firm under clause (b) of sub-section
(5) of scction 23, during any year, its losses shall also be
carried forward and set off under this scction as if it were a
registered firm:

Provided further Lhat where a change has occurred in the
constitution of a prm or where any person carrying on any
business, profession or vocation has been succeeded in such
capacity by anolher person, otherwise than by inheritance,
nothing in this seclion shall be deemed to cntitle any person
other than the persom incurring lhe loss to have it set off
against lus income, profits or gains.

(3) When, in the course of the assessment of the total
income of any assessee, it is established that a loss of profits
or gains has taken place which he is cntitled to have set off
under the provisions of this section, the Income-tax Officer
shall notify to the assessee by order in writing the amount of
the loss as computed by him for the purposes of this section.

24-A. (;1) When it appears to the Income-tax Officer that
any person may leave British India during the current financial
. yecar, or shortly after its expiry, and
de‘;:i:ﬁ:g‘e}‘:m‘;‘ L];:Ii‘solf that he has no present intention of
India. returning, the Income-tax Officer may
proceed to assess him on his total income

of the period from the expiry of the last previous year of which
the income has been assessed in his hands to the probable date
of his departure from British India, or where he has not been
previously assessed, on his total income of the period up to the
probable date of his departure from British India. The assess-
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ment shall be made on the total income of each completed
brevious ycar included in such period at the rate at which such
income would have been charged had it been fully assessed,
and as respects the period from the expiry of the last of such
completed previous years to the probable date of departure the
Income-lax Officer shall estimate the total income of such person
during such feviod and assess it at the rate in force for the
financial year in which such assessment is made:

Provided that nothing hercin contained shall authorise an
Income-tax Officer to assess any income, profits or gains which
have escaped assessment or have been under-assessed, or have
becn assessed at too low a rate, or have been the subject of
excessive relicf under this Act bul in respect of which he is
debarred from issuing a notice under section 34.

(2) For the purpose of making an assessment under sub-
section (1) the Income-tax Officer may scrve a mnotice upon
such person requiring him to furnish, within such time not
being less than seven dayvs as may be specified in the notice,
a return in the same form and verified in the same wmanner
as a return under sub-section (2) of section 22, setting forth
(along with such other particulars as may be provided for
in the notice) his total income for each of the completed previous
years compirised in the relcvant period referred to in the
first sentemce of sub-scction (5) and his estimated total incoine
for the period from the expiry of the last such completed
previous year to the probable date of his departure ; and the
provisions of this Act shall, so far as may be, apply as if the
notice were a notice issued under sub-section (2) of section 22.

24-B. (1) Where a person dies, his executor, administrator

. or other legal representative shall be
Tax of deceased per- 1jjzhle to pay out of the estate of the
son payable by repre- .
sentative. deceased person to the extent to which
the estate is capable of meeting the
charge the tax assessed as payable by such person, or any tax
whiclh would have been payable by him under this Act if he
had not died.

(2) Where a person dies before the publication of the motice
referred to in sub-section (1) of section 22 or beforc he is served
with a notice under sub-section (2) of section 22 or section 34,
as the case may be, his executor, administrator or other legal
representative shall, on the scrving of the notice under sub-
section (2) of section 22 or under section 34, as the case may be,
comply therewith, and the Income-tax Officer may proceed to
assess the total inmcome of the deceased person as if such
executor, administrator or other legal representative were the
assessee.
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(3) Where a person dies, without having furnished a return
which he has been required to furnish under the provisions
* * * of section 22, or having furnished a’ return which
the Income-tax Officer has reason to believe to be incorrect or
incomplete, the Income-tax Officer may make an assessment
of the total income of such person and determine the tax
payable by him on the basis of such assessment, and for this
purpose may, by the issue of the appropriale notice which would
have had to be served upon the deccased person had he
survived, require from the exccutor, administrator or other
legal representative of the deceased person any accounts, docu-
ments or other cvidence which he might under the provisions
of scctions 22 and 23 have required from the deceased person.

25. (1) Where any bhusiness, profession or vocation on

. which income-tax was not at any time

d.Asses.sme“t in case of  (Laroed under the provisions of the
lscontmued business. . . .

Indian Income-tax Act, 1918, is discon-

tinued in any year, an assessment may be made in that year on

the basis ol the income, profits or gains of the period between

the end of the previous year and the date of such dis-

continuance in addition to the assessment, il any, made on the
basis of the income, profits or gains of the previous year.

(2) Any persun discontinuing any such business, profes-
sion or vocation shall give to the Income-tax Officer notice
of such discontinuance within fifteen days thereof, and, where
any person fails to give the notice required by this sub-scction,
the Income-tax Officer may direct that a sum shall be
recovered from him by way of penalty not exceeding the amount
of tax subscquently assessed on him in respect of any income,
profits or gains of the bhusiness, profession or vocation up to
the date of ils discontinuance.

(3) Where any business, profession or vocation on which
tax was at any time charged under the provisions of the Indian
Income-tax Act, 1018, is discontinued, then, unless there has
been a succession by virtue of which the provisions of
sub-section (4) have been rendered applicable, no tax shall be
payable in respect of the income, profits and gains of the period
between the end of the previous year and the date of such dis-
continunance, and the assessec may further claim that the
income, profits and gains of the previous year shall be deemed
to have been the income, profits and gains of the said period.
Where any such claim is made, an assessment shall be made
on the basis of the income, profits and gains of the said period,
and if an amount of tax has already been paid in respect of
the income, profits and gains of the previous yecar exceeding
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the amount payable on the basis of such assessment, a refund
shall be given of the difference.

(4) Where the person who was at the commencement of
the Indian Income-tax (Amendment) Act, 1939, carrying on
any business, profession or vocalion on which tax was at any
time charged under the provisions of the Indian Income-tax
Act, 1918, 15 succeeded in such capacity by another person,
the change not being merely a change in the constitution of a
partnership, no lax shall be payable by the first mentioned
person in respect of the income, profits and gains of the period
between the end of the previous year and the date of such
succession, and such person may further claim that the income,
profits and gains of Lhe previous year shall be deemed Lo have
becn the income, profils and gains of the said period. Where
any such claim is made, an assessment shall be made on the
basis of the incomnc, profits and gains of the said period, and,
if an amount of tax has alrcady been paid in respect of the
income, profits and gains of the previous year exceeding the
amounl payable on lhe basis of such assessment, a refund shall
be given of Lhe difference.

(5) No claim lo the relief afforded under sub-scclion (3)
or sub-section (4) shall be entertained unless it is made before
the expiry of one year from the date on which the busincss,
profession or vocation was discontinued or Lhe succession took
place, as the case may be;

(6) Where an asscssment is to be made under sub-
section (1), sub-section (3) or sub-seclion (4) the Incomme-tax
Officer may serve on the person whose income, profits and gains
are to be assessed, or, in the case of a firim, on any person who
was a member of such firm at the time of its discontinuance,
or, in the case of a company, on the principal officer thereof,
a notice containing all or any of the requirements which may
be included in a notice under sub-section (2) of section 22z,
and the provisions of this Act shall, so far as may be, apply
accordingly as if the notice were a notice issued under that
sub-section.

25-A. (1) Where, at the time of making an assessment

under section 23, it is claimed by or on

Assessment after par-  popa)f of any member of a Hindu
tition of a Hindu un- . . ..

divided family. family hitherto assessed as undivided

that a partition has taken place among

the members of such family, the Income-tax Officer shall make
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such inquiry thereinto as he may think fit, and, if he is satisfied
Lk # & % that the joint family property has been partitioned
among the various members or groups of members in definite
portions he shall record an order to that cffect:

Provided that no such order shall be recorded until notices
of the inquiry have been served on all the members of the
family.

(2) Where such an order has been passed, or where any
person has succceded to a business, profession or vocation for-
merly carried on by a Hindu undivided family whose joint
family property has been partitioned om or afier the last day
on which it carried on such business, profession or vocation
the Income-tax Officer shall make an assessment of the total
income received by or on behalf of the joint family as such,
as if no* ¥ * # partition had taken place, and each member
or group of members shall, in additon to any income-tax for
which he or it may be separatcly liable and notwithstanding
anything contained in sub-section (/) of section 14, be liable
for a sharc of the tax on the income so assessed according to
the portion of the joint family property allotted to him or it ;

and the Income-tax Officer shall make assessments
accordingly on ihe various members and groups of members
in accordance with the provisions of section 23:

Provided that all the members and groups of members
whose joint family property has been partitioned shall be liable
jointly and severally for the tax assessed on the total income
received by or on behalf of the joint family as such.

(3) Where such an order has not been passed in respect
of a Hindu family hitherto asscssed as undivided, such family
shall be deemed, for the purposes of this Act, to continue to
be a Hindu undivided family.

26. (1) Where, at the time of making an assessment

. . . under section 23, it is found that a

tu;g:"gf a‘;llrnf"“sm“' change has occurred in,the constitution

’ of a firin or that a firm has been newly

constituted, the assessment shall be made on the firm as con-
stituled at the time of making the assessment.

Provided that the inconte, profits and gains of the previous
vear shall, jor the purpose of inclusion in the total incomes of

! The words ‘““that a separation of the members of the family has
taken place” which occurred here have been omitted by the Income
‘Tax (Amendment) Act, 7 of 1939.

?’The words ‘‘separation or” have been omitted, ibid.

261



Ss. 26-A-27 INCOME TAX ACT

the pariners, be apportioned between the partners who in such
previous year were entitled to receive the same :

Provided further that when the tax assessed upon a partner
cannot be recovered from him it shall be recovered from the
firm as constituted at the time of making the assessment ;

(2) Where a person carrying on any business, profession
or vocalion has been succeeded in such capacity by another
person, such person and such other person shall, subject to the
provisions of sub-section (4) of seclion 25, each be assessed
in respect of his actual share, if any, of the income, profits and
gains of the previous year:

 Provided that, when the person succeeded in the busincss,
profession or vocation cannot be found, the assessment of the
profils of the year in which the succession took place up to
the date of succession, and for the vyear preceding that year
shall be made on the person succeeding him in like manner
and lo the same amount as it would have been made on the
person succeeded or when the tax in respect of Lhe assessment
made for either of such years assessed on the person succeeded
cannot be recovered from him, it shall be pavable by and
recoverable from the person succeeding, and such person shall
be entitled to recover from the person succeeded the amount
of any tax so paid.
26-A. (1) Application may be made to the Income-tax
. . Ofticer on bhchalf of any firm, con-
" c};’(’gfdgfglg‘_“ registra- stituted under an instrument of partner-
) ship specifying the individual shares of
the partners, for registration for the purposes of this Act and
of any other enactment for the time being in force relating to
income-tax or super-tax.

(2) The application shall be made by such person or
persons, and at such times and shall contain such particulars
and shall he in such form, and be verified in such manner, as
may be prescribed ; and it shall be dealt with by the Income-
tax Officer in such manner as may be prescribed.

27. Where an asscssee’ * * * within one month from

. the service of a notice of demand issued

Cancellation of assess- ;o hereinafter provided, satisfies the
ment when cause is

shown. Income-tax Officer that he was pre-

vented by sufficient cause from making

the return required by section 22, or that he did not receive

' The words ‘‘or, in the case of a company, the principal officer
thereof”’, were omitted by the Income-Tax (Amendment) Act, 7 of 1939.
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the notice issued under sub-section (¢) of section 22, or sub-
section (2) of section 23, or that he had not a reasonable oppor-
tunity to comply, or was prevented by sufficient cause from
complying, with the terms of the last-mentioned notices, the
Income-tax Officer shall cancel the assessment and proceed to
make a fresh asscssment in accordance with the provisions of
scction 23.

Penalty for conceal- 28. (1) If the Income-tax Officer,
ment of income or the Appellate Assistant Commnissioner
improper distribution of  [or the Commissioner],’ in the course
profits. of any proceedings under this Act, is
satisfied that any person—

(a) has without rcasonable cause failed lo furnish the
return of his total income which he was required to furnish by
notice given under sub-section (1) or sub-section (2) of section
22 or scction 34 or has without reasonable cause failed to furnish
it within the time allowed and in the manner required by such
notice, or

(b) has without reasonable cause failed to comply with
a notice under sub-section (4) of section 22 or sub-section (2)
of section 23, or

(¢) has concealed the particulars of his income or deli-
berately furnished inaccurate parliculars of such income,

[he may direct)® that such person shall pay by way of
penalty, in ithe case referred to in clause (a), in addition to the
amount of the income-tax and super-tax, if any, pavable by him,
a sum not exceeding one and a half times that amount ; and in
the cases referred to in clauses (b) and (c), in addilion to any
tax payable by him, a sum not exceeding one and half times
the amount of the income-tax and super-tax, if any, which
would have been avoided if the income as rcturned by such
person had been accepled as the correct income :

Provided that—

(a) no penalty for failure to furnish the return of his total
incontc shall be imposed on an assessee whose total income is
less than thrce thousand five hundred rupees unless he has
been served with a notice under sub-section (2) of scction 22 ;

(b) where a person has failed to comply with a notice under
sub-section (2) of section 22 or section 34 and proves that he

! These words will be substituted by “or the Appellate tribunal”
after Part II of the Indian Income-Tax (Amendment) Act, 7 of 1939

comes into force (see f.n., p. 221). ) . .
? These words will be substituted by ‘“he or it may direct”, ibid.
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has no income liable to tax, the penalty imposable under this
sub-section shall be a penalty not exceeding twenty-five rupees ;

(c) mo penalty shall be imposed under this sub-section upon
any person assessable under section 42 as the agent of a person
not resident in British India for failure to furnish the return
required under section 22 unless a notice under sub-section (2)
of that section or under section 34 has been served on him.

(2) If the Income-tax Officer, the Appellate Assistant
Commissioner [or the Commissioner],’ in the course of any
proceedings under this Act, is satisfied that the profits of a
registered firm have been distributed otherwise than in accord-
ance with the shares of the partners as shown in the instru-
ment of partnership registeted under this Act governing
such distribution, and that any partner has thereby returned
his income below its real amount, [he may direct]® that such
partner shall, in addition lo the income-tax and super-tax, if
any, payable by him pay by way of penalty a sum not excecd-
ing onc and a half times the amount of income-tax and super-
tax which has been avoided, or would have been avoided if
the income returned by such partner had been accepted as
his correct income ; and no refund or other adjustmuent shall
be claimable by any other partner by reason of such direction.

(30 No order shall he made under sub-section (1) or sub-
section (2) unless the assessee or partner, as the case may be,
has been heard, or has been given a reabonable opportunity
of being heard.

{1) No prosecution for an offence against this Act shall he
instituted in respect of the same facts on which a penalty has
been imposed under this section.

(5) An Appellate Assistant Commissioner [or a Com-
missioner, who has made]® an order under sub-section (1) or
sub-section (2), shall forthwith send a copy of the same to
the Income-tax Officer.

(6) The Income-lax Officer shall not impose any penalty
under this section without the previous approval of the
Inspecling Assistant Commissioner.

! These words will be substituted by ‘“‘or the Appellate tribunal”
after Part Il of the Indlan Income-Tax (Amendment) Act, 7 of 1939
comes into force (see f.n., p. 221).

3 These words will be substitnted by “he or it may direct”, ibid.

3’T'hece words will be substituted by ‘‘or the Appel]ate tribunal
on making” after Part II of the Indian Income-Tax (Amendment)
Act 7 of 1939 comes into force (see f.n., p. 221).
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29. When any tax or penalty is due in consequence of
any order passed under or in pursuance of this Act, the
Income-tax Officer shall serve upon the
Notice of demand. assessee or other person liable to pay
such tax or penalty a motice of demand

in the prescribed form specifying the sum so payable.

30. (1) Any assessee objecting to the amount of income
assessed under section 23 or section 27,
Appeal against assess- 07 the amount of loss computied under
ment under this Act. seclion 24 or the amount of tax deter-
mined under section 23 or section 27,
or denying his liability to be assessed under this Act, or object-
ing to a refusal of an Income-tax Officer to register a firm
under section 26-A or to make a fresh assessment under
section 27, or objecting to any order under sub-section (2) of
section 25 or section 25-A or sub-section (2) of section 26 or
section 28, made by an Income-tax Officer, or objecling to any
penalty imposed by an Income-tax Officer under sub-seclion (6)
of section 44-E or sub-section (5) of section g4-F or sub-sec-
tion (1) of section 46, or objecling to a refusal of an Imcome-
tax Officer to allow a claim to a 1efund under seclion 48, 40 or
40-F, or to the amount of the refund allowed by the Income-tax
Officer under any of those sections, and any assessee, being
a company, objecting to an order made by an Income-tax
Officer under sub-section (1) of section 23-A, may appeal to the
Appellate Assistant Commissioner against the asscssment or
against such refusal or order :

Provided that no appcal shall lic against an order under
sub-section (1) of scction 46 unless the tax has bcen paid :

Provided jurther that where thc partners of a firm are
individually uassessable on their shares in the tolal income of
the firm, any such partner may appeal to the Appellate
Assistant Commissioner against any order of an Income-tax
Officer determining the amount of the tolal income or the loss
of the firm or the apporltionment thereof between the several
partners, bul in respect of maltters which are determined by
such ordcr may not appeal against Lhe assessment of his own
total income:

Provided further that a shareholder in a company in respect
of which an order under section 23-A has been passed by an
Income-tax Officer, may not in respect of malters determined by
such order appeal against the assessment of his own total income.

(2) The appeal shall ordinarily be presented within thirty
days of receipt of the notice of demand relating to the assess-
ment or penalty objected to or of the intimation of the refusal
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to pass an order under sub-section (1) of section 25-A, or to
register a firm under section 26-A or of the date of the refusal
to make a fresh assessment under section 27 or of the intimation
of an order under sub-section (1) of section 23-A or under
section 48, 49 or 49-F, as the case may be ; but the Appellate
Assistant Commissioner may admit an appeal after the expira-
tion of the period if he is satisfied that the appellant had
sufficicnt cause tor not presenting it within that period.

(3) The appeal shall be in the prescribed form and shall
be verified in the prescribed manner.

31. (1) The Appellate Assistant Commissioner shall fix a

: day and place for the hearing of the

Hearing of appeal. appeal, and may from time to time
adjourn the hearing.

(2) The Appellate Assistant Commissioner may, before
disposing of any appeal, make such further inquiry as he thinks
fit, or cause further inquiry to be made by the Income-tax
Officer.

(2-4) The Appellate Assistant Cominissioner may, at the
hearing of an appeal, allow an appellant to go into any ground
of appeal not specificd in the grounds of appeal, if the Appcllate
Assistant Commissioner is satisfied that the omission of that
ground from the form of appecal was not wilful or unreasonable.

. (3) In disposing of an appeal the Appellate Assistant
Commissione, may, 1m the case of an order of assessment,—

(a) confirm, reduce, enhance or annual the assessment,
and, in the case of an assessment on a firm or association of
persons, authotise the Income-tax Officer to amend accordingly
any assessment made on any partner of the firm or any member
of the association, or

(b) set aside the assessment and direct the Income-tax
Officer to make a fresh assessment after making such further
inquiry as the Income-tax Officer thinks fit or the Appellate
Assistant Commissioner may direct, and the Income-tax Officer
shall thercupon proceed to make such fresh assessment and
delermine where necessary the amount of tax payable on Lhe
basis of such fresh assessment,

or, in the casce of an order refusing to register a firm under
section 26-A or to make a fresh assessment under section 27,

(¢) confirm such order, or cancel it and direct the Income-
tax Officer to register the firm or to make a fresh assessment,
as the case may be,

or, in the case of an order under sub-section (2) of sec-
tion 25, or sub-section (1) of section 23-A or sub section (2) of
section 26 or section 48, 49 or 49-F ;
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(d) confirm, cancel or vary such order ;
or, in the case of an order under sub-section (1) of
section 25-A,

(e) confirm such order or cancel it and either direct the
Income-tax Officer to make further inquiry and pass a fresh
order or to make an assessment in the manner laid down in
sub-section (2) of section 25-A,

or, in the casc of an order under section 28 or sub-section
(6) of sec. 44-E or sub-sec. (5) of sec. 44-F or sub-section (1)
of seclion 46,

(f) confirm or cancel such order or vary it so as either to
enhance or reduce the penalty:

or, in the case of an appeal against computation of loss
under section 24,

(£) confirm or vary such computation:

Provided that the Appellate Assistant Commissioner shall
not enhance an assessment or a penalty unless the appellant has
had a reasonable opportunity of showing cause against such
enhancement.

Provided further that at the hearing of any appeal against
an order of an Income-tax Officer, the Income-tax Officer shall
have the right to be heard either in person or by a representative.

%32, (1) Any assessee objecting to an eorder passed by an

A ) st ord Appsllate Assistant Commissioner under

ppeals against orders . ¢: _

of Appellate Assistant sec‘il'on 28 or to t‘fm order Iunde.r ”ﬂ;l?

Commissioner. section (3) of section 31 enhancing his

assessment or a penalty imposed under

section 28 or sub-section (6) of section 44-E of sub-section (5)

of section 44-F may appeal to the Commissioner within thirty

days of the date on which he was served with notice of such
order.

(2) The appeal shall be in the prescribed form, and shall
be verified in the prescribed manner.

(3) In disposing of the appeal the Commissioner may, after
giving the appellant an opportunity of being heard, pass such
orders thereon as he thinks fit.

* When Part II of the Indian Income-Tax (Amendment) Act 7 of
1939 comes into force (see f.n., p. 221) this section shall be omitted.
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33. (1) The Commis-
sioner may of his own
Power of motion call for
revision. the record _of

any proceeding
under this Act which has
been taken by any authority
subordinate to him or by
himself when exercising the
powers of an Appellate Assist-
ant Commissioner under sub-
section (5) of section 5.

(2) On receipt of the re-
cord the Commissioner may
make such enquiry or cause
stich inquiry to be made and,
subject to the provisions of
this Act, may pass such
orders thereon as he thinks
fit:

Provided that he shall not
pass any order prejudicial to
an assessee without hearing
him or giving him a reason-
able opportunity of being
heard.

INCOME TAX ACT

. *1_33. (1) Any assessee ob-
jecting to an order passed by

Appeals an Appellate
grgg;}:tof A§si§tant Com-
Appellate missioner under
Assistant section 28 or
Commis- section 31 may
sioner. appeal to the

Appeliate ‘Tribunal within
sixty days of the date on
which he is served with
notice of such order.

(2) The Commissioner
may, if he objects to any
order passed by an Appellate
Assistant Commissioner
under section 371, diract the
Income-tax Officer to appeal
to the Appellate Tribunal
against such order, and such
appeal may be made at any
time hefore the expiry of
sixty days from the date of
the order.

(3) An appeal to the Ap-
pellate Tribunal shall be in
the prescribed form and shall
be verified in the prescribed
manner, and shall, except in
the case of an appeal referred
to in sub-section (z), he ac-
companied by a fee of ome
hundred rupees.

(4) The Appellate Tribun-
al may, ‘after giving both
parties to the appeal an op-
portunity of being heard,
pass such orders thereon as
it thinks fit, and shall com-
municate any such orders to
the assessee and to the Com-
missioner.

* When Part II of the Indian Income-Tax comes into force (see
f.n., p. 221) s. 33 will be substituted by this section.
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(5) Save as provided in
section 66 orders passed by
the Appellate Tribunal on
appeal shall be final.

33-A. [Omitted by the Indian Income-tax (Amendment)
Act 7 of 1939].

34. (1) If in consequence of definite-information which
. has come into his possession the
f:lfg:"‘e cscaping assess-  [pcome-tax — Officer  discovers  that
income, profits or gains chargeable to
income-tax have escaped assessinent in any year, or have been
undcr-assessed, or have been asscssed at loo low a rate, or have
been Lhe subject of excessive relief under this Act, the Income-
tax Officer may, in any case in which he has reason to believe
that the assessee has concealed the particulars of his income or
deliberalely furnished inaccurate particulars thereof, at any
time within eight ycars, and in any other case at any time
wilhin four years of the end of that year, serve on the person
liable to payv tax on such income, profits or gains, or, in the
casc of a company, on the principal officer thercof, a notice
containing all or any of the requirements which may be included
in a notice under suh-section (2) of section 22, and may proceed
to assess or re-assess such income, profits or gains, and the
provisions of this Act shall, so far as may be, apply accordingly
as if the notice were a notice issued under that sub-section :

Provided that the tax shall be charged at the rate at which
it would have heen charged had the income, profits or gains not
escaped assessment or full assessment, as the case may be.

Provided furlher that when the income, profits or gains
concerncd are income, profils or gains liable to asscssment for a
vear ending prior to the commencement of the Indian Income-
tax (Amendment) ct, 1939, or where the assessment made
or to be made is an assessment made or to be made on a person
decined to be the agent of a non-resident person under section 43,
this sub-section shall have cffect as if for the periods of eight
vears and four years a period of one year were substituted.

(2) No order of assessmenl under scction 23 or of assess-
ment or rc-assessment under sub-section (1) of this section shall
be made after the expiry, in any case to which clause (c) of
sub-scction (1) of section 28 applies, of eight years, and in any
other case, of four years from the end of the year in which the
income, profits or gains were first assessable.
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35. (1) The Commissioner or Appellate Assistant Com-
missioner may, at any time within four
Rectification of mistake. years from the date of any order passed
by him in appeal or, in the case of the
Commissioner, in revision under section 33 and the Income-tax
Officer may, at any time within four years from the date of any
assessment order passed by him on his own motion rectify any
mistake apparent from the record of the appeal, revision or
assessnient, as the case may be, and shall within the like period
rectify any such mistake which has been brought to his notice
by an assessee:

. Provided that no such rectification shall be made, having
the effect of enhancing an assessment unless the Commissioner,
the Appellate Assistant Commissioner or the Income-tax Officer,
as the case may be, has given notice to the assessee of his
intention so to do and has allowed him a reasonable opportunity
of being heard.

Provided futher that no such rectification shall be made of
any mistake in any order passed morc than one year before
the commencement of the Indian Income-tax (Amendment)
Act, 1939.

*[(2) The provisions of sub-section (1) apply also in like
manner to the rectification of mistakes by the Appellate
Tribunal].

(2) Where any such rectification has the effect of reducing
the assessment, the Income-tax Officer shall make any refund
which may be due to such assessee.

(3) Where any such rectification has the cffect of enhancing
the assessment, the Income-tax Officer shall serve on the
assessee a notice of demand in the prescribed form specifying
the sum payable, and such notice of demand shall be deemed
to be issud under section 29, and the provisions of this Act shall
apply accordingly. '

36. In the determination of the amount of tax or of a

refund payable under this Act, fractions
¢ Tax to be calculated of o anpa less than six pies shall be
o nearest anna. . .

disrcgarded, and fractions of an anna
equal to or exceeding six pies shall be regarded as one anna.

* When Part II of the Indian Income-tax (Amendment) Act 7 of
1939 comes into force (see f.n., p. 221) this sub-section shall be inserted
and sub-section (2) and (3) shall be renumbered sub-sections (3) and (4)
respectively.
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37. The Income-tax Officer, Appellate Assisltant Commis-
sioner [and Commissioner]* shall, for
the purposes of this Chapter, have the
same powers as are vested in a Court
under the Code of Civil Procdure, 1908, when trying a suit
in respect of the following matters, namely : —

(a) enforcing the attendance of any person and examining
him on oath or affirmation ;

(b) compelling the production of documents; and

Power to take evi-
dence on oath, ete.

(c) issuing commissioners for the examination of witnesses,
and any proceeding before an Income-tax Officer, Appellate
Assistant Commissioner [or Commissioner]® under this Chapter
shall be deemed to be a ‘‘judicial proceeding’’ within the
meaning of section 193 and 228 and for the purposes of
section 196 of the Indian Penal Code.

38. The Income-tax Officer or
Assistant Commissioner may, for the
purposes of this Act,—

(r) require any firm, or Hindu undivided family to furnish
him with a return of the members of the firm, or of the manager
or adult male membners of the family, as the case may be, and
of thcir addresses ;

Power to call for in-
formation.

(2) require any person whom he has reason to believe to
be a trustece, guardian, or agent, to furnish him with a return
of the names of the persons for or of whom he is trustee,
guardian, or agent, and of their addresses ;

(3) require any assessee to furnish a statement of the names
and addrcsses of all persons to whom he has paid in any year
rent, interest, commission, royally or brokecrage, or any
annuity not being an annuily taxable under the head ‘Salarics’,
amounting to more than four hundred rupees, together with
particulars of all such payments made.

39. ’The Income-tax Officer or Assistant Commissioner or

. any person authorised in writing in

Power to inspect the  tpig |ehalf by the Income-tax Officer
register of members of N Y . .

any company. or Assistant Commissioner, may inspect

and, if necessary, take copies, or cause

! When Part IT of the Income-tax (Amendment) Act 7 of 1939
comes into force (see f.n., p. 221) these words shall be substituted by the
words ‘‘Commissioner and Appellate Tribunal.” .

2 These words shall be substituted by the words, ‘“Commissioner or
Appellate Tribunal”, ibid.
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copies to be taken, of any register of the members, debenture-
holders or mortgagees of any company or of any entry in such
register.

CHAPTER V.
LIABILITY IN SPECIAL CASES.

40. In the casc of any guardian, trustee or agent of any

O person being a minor, lunatic or

an((';“:"d‘“ns’ trustees  jdiot or residing out of British India
gents. . .

(all of which persons are hereinafter
in this scction included in the term bencficiary) being entitled
to  reccive on behalf of such beneficiary any income,
profits or gains chargeable under this Act, the tax shall be
levied upon and recoverable from such guardian, trustee or
agent, as the case may be, in like manner and to the same
amount as it would be leviable upon and rccoverable from any
such Dbeneficiary if of full age, sound mind, or resident in
British India, and in direct receipt of such income, profits
or gains, and all the provisions of this Act shall apply
accordingly.

Provided that in the case of a beneficiary being a peuon
residing out of British India the tax may be levied upon and
recovered from him direct.

41. (/) In the case of income, profits or gains charge-
able under this Act whicli the Courts
of Wards, the Administrator-General,
the Official Truslees or any receiver or manager (including any
person whatever his designation who in fact manages property
on bechalf of another) appointed by or under any order of a
Court or any trustee or trustees appointed under a duly executed
trust deed, (including the trustee or trustees under any ‘Wakf
deed which is valid under the Mussalman ‘Wakf Validating Act,
1913), are entitled to receive on behalf of any person, the tax
shall be levied upon and recoverable from such Court of Wards,
Administrator-General, Official Trustee, receiver or manager or
trustee or trustees, in the like manner and to the same amount
s it would be leviable upon and recoverable from the person
on whose behalf such income, profits or gains are receivable,
and all the provisions of this Act shall apply accordingly.
Provided that wherc any such income, profits or gains or
any part thercof are not specifically receivable on behalf of any

Courts of Wards, etc.
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one person, or where the individual shares of the persons on
whose behalf they are receivable are indeterminate or unknown,
the tax shall be levied and recoverable at the maximum rate:

Provided further that when part only of the income,
profits and gains of a trust is chargeable under this Act, that
proportion only of the income, profils and gains receivable by
a beneficiary from the trust which the part so chargeable bears
to the whole income, profits and gains of the trust shall be
deenied to have been derived from that part.

(2) Nothing contained im sub-section (1) shall prevent
either the direct assessment of the person on whose behalf
income, profits or gains therein referred to are receivable, or
the recoverv from such person of the tax payable in respect of
such income, profits or gains.

42, (1) Al income, profits or gains accruing or arising,
whether directly or indirectly, through
or from any business connection in
British India, or through or from any property in British India,
or through or from any asset or source of income in British
Indwa, or through or from any money lent at interest and
brought into DBritish India in cash or in kind, shall be dcemed
to be income accruing or arising within British India, and
where the person cnlitled to the income, profits or gains is not
resident tn DBritish India, shall be chargeable to income-tax
either in his name or in the name of his agent, and in the
latter case such agent shall be deemed to be, for all the purposes
of this Act, the assessee in respect of such income-tax :

Provided that where the person entitled to -the income,
profils or gains is not resident in British India, the income-
lax so chargeable may be recovered by deduction under any
ot the provisions of section 1§ and that any arrears of tax may
be recovered also in accordance with the provisions of this
Act from any assets of the non-resident person which are, or
may at any time come within British India.

Provided further that any such agent, or any person who
apprehends that he may be assessed as such an agent, may
rctain oul of any money payable by him to such non-resident
person a sum equal to his estimated liability under this sub-
section, and in the cvent of any disagreement between the
non-resident person and such agent or person as to the amount
to be so retained, such agent or person may secure from the
Income-tax Officer a certificate stating the amount to be so
retained pending final settlement of the liability, and the cer-
tificate so obtained shall be his warrant for retaining that
amount :

Non-residents.
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Provided further that the amount recoverable from such
agent or person at the time of final settlement shall not exceed
the amount specified in such certificate except to the extent
to which such agent or person may at such time have in his
hands additional assets of such non-resident person.

(2) Where a person not resident or not ordinarily resident
in British Indiu, ¥ * # carries on business with a person
resident in British India, and it appears to the Income-tax
Officer, * * ¥ that owing to the close connection betwecen
such persons the course of business is so arranged that the
business done by the resident person with the person not
resident or not ordinarily resident produces to the resident
either uo profits or less than the ordinary profits which might
be expected to arise in that business, the profits derived there-
from or which may reasonably be deemed to have been derived
thercfrom, shall be chargeable to income-tax in the name of
the resident person who shall be deemed to be, for «ll the
purposes of this Act, the assessec in respect of such inconie-
tax.

(3) In the case of a business of which all the operations
are not carried out in British India, the profits and gains of
the business deemed wunder this seclion to accrue or arise in
British India shall be only such profits and gains as are reason-
ably attributable to that part of the operalions carried out. in
British India.

43. Any person employed by or on behalf of a person

. residing out of British India, or having

soﬁfeg_tatt‘; d"::“;fcﬁ""' any business connecticn with such

person, or through whom such person

is in the receipt of any income, profits or gains upon whom

the Income-tax Officer has caused a notice to be served of his

intention of treating him as the agent of the non-resident

person shall, for all the purposes of this Act, be deemed to be
such agent:

Provided lhat where transactions are carricd on in the
ordinary course of business through a broker in Brilish Tndia
in such circumstances that the broker does mct in respect of
such transactions deal directly with or on behalf of a non-
resident principal but deals with or Lhrough a non-resident
broker who is carrying on such transactions in the ordinary
course of his business and not as a principal such first
mentioned broker shall not be deemed to be an agent under
this section in respect of such transactions :

Provided further that no person shall be deemed to be
the agent of a non-resident person, unless he has had an
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opportunity of being heard by the Income-tax Officer as to
his liability.

44. Where any business, profession or vocation carried
e on by a firm or association of persons
diicl;f:t:tlil:ltl{e&n CE:; °f0‘r’ has been discontinued, or where an
association. association of persons is dissolved,
every person who was at the time of
such discontinuance or dissolution a partner of such firm or a
member of such association shall, in respect of the income,
profits and gains of the firm or association, be jointly and
severally liable Lo assessment under Chapler IV and for the
amount of lax payable and all the provisions of Chapter IV
shall, so far as may be, apply to any such assessment.

CHAPTER V-A.!
SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF SHIPPING.

44-A. 'The provisions of this Chapter shall, notwithstand-
ing anything contained in the other
provisions of this Act, apply for the
purpose of the levy and recovery of tax
in the case of any person who resides out of British India and
carries on business in British India in any year as thc owner
or charterer of a ship (such person hereinafter in this Chapter
being referred to as the principal), unless the Income-tax
Officer is satisfied that there is an agent of such principal from
whom the tax will be recoverable in the following year under
the other provisions of this Act.

Liability to tax of
occasional shipping.

44-B. (1) Before the departure from any port in British
India of any ship in respect of which
_Return of profits and  the provisions of this Chapter apply,
ERInS. the master of the ship shall prepare
and furnish to the Income-tax Officer a return of the full
amount paid or payable to the principal, or to any person on
his behalf, on account of the carriage of all passengers, live-
stock or goods shipped at that port since the last arrival of
the ship thereat.

! Chapter V-A was inserted by s. 3 of the Indian Income-tax
{Further Amendment) Act, 27 of 1923.
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(2) On receipt of the return, the Income-tax Officer shall
asssess the amount referred to in sub-section (1), and for this
purpose may call for such accounts or documents as he may
require, and one-twentieth of the amount so assessed shall be
deemed to be the amount of the profits and gains accruing to
the principal on account of the carriage of the passengers,
live-stock and goods shipped at the port.

(3) When the profits and gains have been assessed as afore-
said, the Income-tax Officer shall determine the sum payable
as tax thereon at the rate for the time being applicable to the
total income of a company, and such sum shall be payable
by the master of the ship, and a port-clearance shall not be
granted to the ship until the Customs-collector, or other officer
duly authorised to grant the same, is satisfied that the tax has
been duly paid.

44-C. Nothing in this Chapter shall be deemed to prevent
a principal from claiming, in the year
following that in which any payment
has been made on his behalf under this Chapter, that an assess-
ment be made of his total income in the previous ycar, and
that the tax payable on the basis thercof be determined in
accordance with the other provisions of this Act, and, if he
sc claims, any such payment as aforesaid shall be treated as
a pavment in advance of the tax and the difference hetween
the sum so paid, and the amount of tax found pavable by him
shall be paid by him or refunded to him, as the case may be.

Adjustment.

*CHAPTER V-B.

SPECIAI, PROVISIONS RELATING TO AVOIDANCE OF LIABILITY TO
INCOME-TAX AND SUPER-TAX.

44-D. (1) Where any person has, by means of a transfer
Avoidance of Income- of assets, })y virtue or ip consequence
tax by transactions re- Wwhereof, either alone or in conjunction
sulting in the transfer with associated operations, any income
of income to persons which if it werc the income of such
resident or ordinarily  ,oron would be chargeable to incoine-

resident abrogd. tax becomes payable to a person not

* This chapter consisting of ss. 44-D to 44-F have been inserted by
the Income-tax (Amendment) Act 7 of 1939.
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resident or to a person resident but not ordinarily resident in
British India, acquired any rights by virtue or in comsequence
of which he has within the meaning of this section power to
enjoy such income, whether forthwith or in the future, that
income shall, whether it would or would not have been charge-
able to income-tax apart from the provisions of this section,
be deemed to be income of such first mentioned person for all
the purposes of this Act.

(2) Where any person receives or is entitled to receive,
wlhether before or after any transfer of assets by virtue or in
consequence whereof either alone or in conjunction with
associated operatoins any income becomes payable to a person
not resident or resident but not ordinarily resident in British
India, any sum paid or payable by way of a loan or repayment
of a loan or any other sum, being a sum which is not paid or
payable for full consideration in money or money’s worth, paid
or payable otherwise than as income, such income shall,
whether it would or would not have becn chargeable to income-
tax apart from the provisions of this section, be deemed to
be the income of the first-mentioned person for all the purposes
of this Act.

(3) Sub-sections (1) and (2) shall not apply if such first-
mentioned person shows to the satisfaction of the Income-tax
Officer cither—

(a) that ncither the transfer nor any associated operation
had for its purpose or for one of its purposes the
avoidance of liability to taxation ; or

(b) that the transfer and all associated operations were
bona fide commercial transactions and were not
designed for the purpose of avoiding liability to
taxation.

(4) For the purposes of this section, an ‘associated opera-
tion’ means, in rclation to any transfer, an operation of any
kind effected by any person in relation to any of the assets
transferred or any asscts representing whether direqtly or
indirectly any of the assets transferred, or to the income
arising from any such asscts, or to any assets representing
whether directly or indirectly the accumulations of income
arising from any such assets.

(5) A person shall, for the purposes of this sectiop, be
deemed to have power to enjoy income of a person not resident,
or resident but not ordinarily resident, in British India, if—

(@) the income is in fact so dealt with by any person as
to be calculated at some point of time and, whether
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in the form of income or not, to enure for the
benefit of the first mentioned person, or

(b) the receipt or accrual of the income operates to
increase the value to such first mentioned person
of any assets held by him or for his benefit, or

(c) such first mentioned person receives or is entitled
to reccive at any time any benefit provided or to
be provided out of that income or out of moneys
which are or will be available for the purpose by
reason of the effect or successive effects of the
associated operations on that income and on any
assets which represent that income, or

(d) such first mentioned person has power by means of
the exercise of any power of appointment or
power of revocation or otherwise to obtain for
himself, whether with or without the consent of
any other person, the beneficial enjoyment of the
income, or

(e) such first mentioned person is able, in any manner
whatsoever and whether directly or indirectly, to
control the application of the income.

(6) In determining whether a person has power to enjoy
income within the meaning of this section, regard shall be
had to the substantial result and effect of the transfer and any
associated operations, and all benefits which' may at any time
accrue to such person as a result of the transfer and any
associated operations shall be taken into account irrespective
of the nature or form of the benefits.

(7) For the purposes of this section—

(a) the ecxpression ‘assets’ includes property or rights
of any kind, and the expression ‘transfer’ in
relation to rights includes the creation of those
rights ;

(b) the expression ‘benefit’ includes & payment of
any kind ;

(c) references to income of a person not resident or of
a person not ordinary resident in British India
shall, where the amount of the income of a
company for any year or period has been deemed
to have been distributed under sub-section (1) of
section 23-A, include references to so much of
the income of the company for that year or period
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as is equal to the amount deemed to have been
distributed to that person ;

(d) references to assets representing any assets, income
or accumulations of income include references to
shares in or obligations of any company to which,
or obligation of any other person to whom, those
assets, that income or those accumulations are or
have been transferred ;

() any body corporate incorporated outside British
India shall be treated as if it were resident out
of British India whether it is so resident or not.

(8) The provisions of this section shall apply for the
purposes of assessinent to income-tax and super-tax for the
vear ending on the 3ist day of March, 1940, and subsequent
yecars, and shall apply, in relation to transfers of assets and
associated operations whether carried out before or after the
commencement of the Indian Income-tax (Amendment) Act,

1939.

(9) Where any person has been charged to tax on any
income dcemed to be his under the provisions of this section,
and that income i3 subsequently received by him, whether as
income or in any other form, it shall not again he deemed to
form part of his income for the purposes of this Act.

44-E. (1) Where the owner of any sccurities (in this sub-
. section and in sub-section (2) referred
Avoidance of tax hy ¢4 4 ‘e owmner’) agrees to sell or
certain transactions in "
securities : transfer those securities, -and by the
same or any collateral agreement—

(a) agrees to buy back or re-acquire the securities, or
(b) acquires an option, which he subsequently exercises,
to buy back or re-acquire the securities,

then, if the result of the transaction is that any interest
becoming payable in respect of the securities is receivable
otherwise than by the owner, the interest payable as aforesaid
shall, whether it would or would not have been chargeable to
tax apart from the provisions of this section, be dcemed for all
the purposes of this Act to be the income of the owner and not
to be the income of any other person.

(2) The refecrences in sub-section (1) to buying back or
re-acquiring the securities shall be deemed to include references
to buying or acquiring similar securities, so, however, that
where similar securities are bought or acquired, the owner
shall be under no greater liability to tax than he would have
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been under if the original securities had been bought back or
re-acquired. .

! 3) Where any person carrynig on a business which
consists wholly or partly in dealing in securities agrees to buy
or acquire any securities, and by the same or any collateral
agreement— '

(a) agrees to sell back or re-transfer the securities, or

(b) acquires an option, which he subsequently exercises,
to sell back or re-transfer the securitics,
then, if the result of the transaction is that any interest becom-
ing payable in respect of the securities is receivable by him, no
account shall be taken of the transaction in computing for any
of the purposes of this Act the profits arising from or loss
sustained in the business.

(4) Sub-section (3) shall have ecffect, subject to any
necessary modifications, as if references to sclling back or
re-transferring the securities included references to selling or
transferring similar securities.

(5) For the purpose of this section—

(a) the expression ‘interest’ includes a dividend ;

(b) the expression ‘securities’ includes stocks and
shares ;

(c) securities shall be deemcd to be similar if they
entitle their holders to the same rights against the
same persons as to capital and iuterest and the
same remedies for the enforcement of those rights,
notwithstanding any difference in the total
nominal amounts of the respective securities or in
the form in which they are held or the manner
in which they can be transferred.

(6) The Income-tax Officer may by mnotice in writing
require any person to furnish him within such time as he
may direct (not being less than twenty-eight days), in respect
of all securitics of which such person was the owner at any
time during the period specified in the notice, such particulars
as he considers necessary for the purposes of this section and
for the purpose of discovering whether tax has been borne in
respect of the interest on all those securities ; and, if that
person without reasonable excuse fails to comply with the
notice, he shall be liable to a penalty not exceeding five
hundred rupees and to a further penalty of the like amount
for every day after the infliction of such penalty during which
the failure continues.
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44-F. (1) Any person upon whom notice is served by
Avoidance of tax by the Incpme-tax Officer requiring him
sales cum dividend. to furnish a statement of particulars
relating to any securities in which, at
any time during the period specified in the notice he has had
any beneficial interest, and in respect of which, within such
period, either no income was received by him, or the income
received by him was less than the sum to which the
income would have amounted if the income from such
securities had accrued from day to day and been apportioned
accordingly, shall, whether an assessment to income-tax or
super-tax in respect of his total income has or has not been
made for the relevant year or ycars of assessment, furnish such
a statement and such particulars in the form and within the
time (not being less than twenty-eight days) required by the
notice.

(2) If it appcars to the Income-tax Officer by reference
to all the circumstances in relation to the securities of any
such person (including circumstances with respect to sales,
purchases, dealings, contracts, arrangements, transfers, or any
other transactions relating to such securities) that such person
has thereby avoidcd or would avoid more than ten per cent.
of the amount of the income-tax or super-tax for any year
which would have been payable in his case in respect of the
income from those securities if the income had been deemed
‘to accrue from day to day and had been apportioned
accordingly, and the income so deemed to have been appor-
tioned to him had bheen trcated as part of his "total income
from all sources for the purposes of income-tax or super-tax,
then those securities shall hbe deemed to be securities to which
sub-section (3) applies.

(3) For the purposes of assessment to income-tax or
super-tax in the case of any such person, the income from any
securities to which this sub-section applies shall be deemed to
accrue from day to day, and in the case of the sale or transfer
of any such sccuritics by or to him shall be deemed to have
been received as and when it is deemed to have accrued :

Provided that this scction shall not apply if such person
proves to the satisfaction of the Income-tax Officer that the
avoidance of income-tax or super-tax was exceptional and not
systematic and that there was not in his case in any of the
three preceding years any such avoidance of income-tax or
super-tax, or that the provisions of section 44-E have been
applied in his case in respect of such income.

281



S. 45 INCOME TAX ACT

(4) If any person fails to furnish any statement or
particulars required under this section, or if the Income-tax
Officer is not satisfied with any statement or particulars
furnished under this section, the Income-tax Officer may make
an estimate of the amount of the income which, under the
foregoing provisions of this section, is to be deemed to form
part of the person’s total income for the purposes of income-
tax or super-tax.

(5) If any person without reasonable excuse fails to
furnish any statement or particulars required under this sec-
tion, he shall be liable to a penalty not exceeding five hundred
rupees, and to a further penalty of the like amount for every
day after the infliction of such penalty during which the
failure continues.

(6) For the purpose of this section the expression
‘securities’ includes stocks and shares.

CHAPTER VI

RECOVERY OF TAX AND PENALTIES

45. Any amount specified as payable in a notice of
demand under sub-section (3) of sec-
tion 23-A or under section 29 or an
order under section 31 or section 32 or section 33, shall be
paid within the time, at the place and to the person mentioned
in the notice or order, or if a time is not so mentioned, then
on or before the first day of the second month following the
date of the service of the notice or order, and any assessee
failing so to pay shall be deemed to be in default, provided
that, when an assessee has presented an appeal under sec-
tion 30, * * * the Income-tax Officer may in his discretion
treat the assessee as not being in default as loug as such appeal
is undisposed of :

Provided further that where an assessee has becen assessed
in respect of income arising outside British India in a country
the laws of which prohibit or restrict the remitlance of money
to British India, the Income-tax Officer shall not trcat the
assessee as in default in respect of that part of the tax which
is due in respect of that amount of his income which by reason
of such prohibition or restriction cannot be brought into British
India, and shall continue to treat the assessee as nmot in default

Tax when pavable.
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in respect of such part of the tax until the prohibition or
restriction is removed,

Explanation.—For the purposes of this section income
shall be deemed to have been brought into British India if it
has been utilized or could have been utilized for the purposes
of any expenditure actually incurred by the assessee without
British India or if the income whether capilalized or not has
been brought into British India in any form.

46. (1) When an assessec is in default in making a pay-
ment of income-tax, the Income-tax Officer may in his discre-
tion direct that, in addition to the
amount of the arrears, a sum not
exceceding that amount shall be re-
covered from the assessee by way of penalty.

(1-A) For the purposes of sub-section (1), the Income-tax
Officer may direct the recovery of any sum less than the
amount of the arrears and may enhance the sum so directed
to be recovered from time to time in the case of a continuing
default, so however that the total sum so directed to be
recovercd shall not exceed the amount of the arrears payable.

(2) The Income-tax Officer may forward to the Collector
a certificate under his signature specifying the amount of
arrcars due from an asscssee, and the Collector, on receipt of
such certificate, shall proceed to recover froin such assessee the
amount specified therein as if it were an arrear of land revenuc:

Provided that withoat prejudice to any other powers of
the Collector in this behalf, he shall for the purpose of
recovering the said amount have in respect of the attachment
and sale of debts due to the assessee the powers which under
the Code of Civil Procedure, 1908, a Civil Court has in respect
of the attachment and sale of debts duc to a judgment-debtor
for the purpose of the recovery of an amount due under a
decrec.

(3) In any arca with respect to which the Commissioner
has directed that any arrcars may be recovered by any process
enforceable for the recovery of an arrear of any municipal tax
or local rate imposed under any enactment for the time being
in force in any part of the province, the Income-tax Officer
may proceed to recover the amount due by such process.

(4) The Commissioner may direct by what authority any
powers or duties incident under any such enactment as afore-
said to the enforcement of any process for the recovery of a
municipal tax or local rate shall be exercised or performed
when that process is employed under sub-section (3).

Mode and time of re-
covery.
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(5) If any assessee is in receipt of any income chargeable
under the head ‘‘Salaries’ the Income-tax Officer may require
any person paying the same to deduct from any payment
subsequent to the date of such requisition any arrears due
from such assessee, and such person shall comply with any
such requisition, and shall pay the sums so deducted to the
credit of the Central Government, or as the Central Board of
Revenue directs.

(6) If the recovery of income-tax in any area has been
entrusted to a Provincial Government under section 124 (1)
of the Government of India Act, 1935, the Provincial Govern-
ment may direct with respect to that area or any part thereof,
that income-tax shall be recovered therein with, and as an
addition to, any municipal tax or local rate, by the same person
and in the same manner as the municipal tax or local rate
is recovered.

(7) Save in accordance with the provisions of sub-
section (1) of section 42, or of the proviso to secction 45, no
proceedings for the recovery of any sum payable under this
Act shall be cominenced after the expiration of one year from
the last day of the financial year in which any demand is made
under this Act.

47. Any sum imposed by way of penalty under the' pro-
visions of sub-section (2) of section 25,
) section 28, sub-section (6) of section
44-F, sub-section (5) of section 44-F or sib-section (1) of scc-
tion 46, shall be rccoverable in the manner provided in this
Chapter for the recovery of arrear of tax.

Recovery of penalties.

CHAPTER VII

REFUNDS

48. (1) If any individual, Hindu wundivided family,

Refunds company, local authority, firm or other
’ association of persoms, or any pariner
of a firm or member of an association individually satisfies the
Income-tax Officer or other authority appointed by the Central
Government in this behalf that the amount of tax paid by him
or on his behalf or treated as paid on his behalf for any year
exceeds the amount with which he is properly chargeable
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under this Act for that year, he shall be entitled to a refund
of any such excess.

(2) Y[The Appellate Assistant Commissioner in the exer-
cise of his appellate powers, or the Commissioner in the
exercise of his appellate powers or powers of revision] if
satisfied to the like effect shall cause a refund to be made by
the Income-tax Officer of any amount found to have been
wrongly paid or paid in excess.

(3) Where income of one person is included under any
provision of this Act in the total income of any other person
such other person only shall be entitled to a refund under this
section in respect of such income.

(4) Nothing in this section shall operate to validate any
objection or appeal which is otherwise invalid or to authorise
the revision of any assessment or other matier which hgs
become final and conclusive, or the review by any officer of a
decision of his own which is subject to appeal or revision, or
where eny relief is specifically provided elsewhere in this Act,
to entille anv person to any relief other or greater than that
relicf o1 to entitle any person to claim a refund of tax payable
before the commencement of the Indian Income-tax (Amend-
ment) Act, 1939, which he would not be entitled to claim
but for the passing of that Act.

48-A. [Omitted by the Income-tax Amendment Act,
7 of 1939].

49. (1) If any person who has paid by deduction under
section 18 or otherwise Indian income-tax for any year on any

L. : part of his income proves to the satis-
m‘fﬁlﬁf E’ingﬁz’s“ Igf faction of the Income-tax Officer that
come-tax. he has paid by deduction or otherwise

United Kingdom income-tax for the
corresponding year in respect of the same part of his income
and that the rate at which he was entitled to, and has obtained,
relief under the provisions of section 27 of the Finance Act,
1920, is less than the Indian rate of tax charged in respect of
that part of his income, he shall be entitled to a refund of a
sum calculated on that part of his income at a rate equal to the
difference between the Indian rate of tax or the appropriate
rate of United Kingdom income-tax, whichever is less, and
the rate at which he was entitled to, and obtained relief under
that section :

! When Part II of the Income-tax (Amendment) Act 7 of 1939
comes into force (see p. 221), these words shall be substituted by the
words “The Appellate Assistant Commissioner or the Appellate Tribunal
in the exercise of their appellate powers’’.
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Provided that in no case shall the rate at which such refund
is calculated exceed half the Indian rate of tax appropriate
to the income of the person entitled to relief.

(2) In sub-section (1)—

(a) the expression ‘‘Indian income-tax’’ means income-tax
and super-tux charged in accordance with the provisions of
this Act ;

(b) the expression ‘Indian rate of tax’ means the amount
of Indian income-tax exclusive of super-tax after deduction of
any relief due to a claimant under the other provisions of this
Act but before deduction of any relief due to him under this
section, divided by his total income after deducting thereform
any income (including income from a share in an unregistered
firm) exempted [rom tax by or under lhe provisions of this
Act, added to the amount of Indian super-tax before deduction
of any trelicf due to the claimant under this section divided by
his lotal income ;

(c) the expression ‘‘United Kingdom income-tax’’ means
income-tax and super-tax chargeable in accordance with the
provisions of the Income-tax Acts ;

(d) the cxpression ‘appropriate rate of United Kingdom
income-tax’ has the mecaning assigned to that expression in
section 27 of the Finance Act, 1920, as amended by ‘the
Finance Act, 1927.

49-A. (1) The Central (Government may, by notification

in the offictal Gazelte, make provision

Relief in respect of for the granting of relicf in respect of

Indian State and Domi- income on which has been paid both

nion Income-tax. income-tax (including super-tax) under
this Act and Dominion income-tax.

(2) For the purposes of this section ‘Dominion income-tax’
means any income-tax or super-tax charged under any law in
force in any Indian State or in any part of His Majesty’s
Dominions (other than the United Kingdom) where the laws
of that State or part provide for relief in respect of tax
charged on income both in that State or part and in British
India. which appcars to the Central Board of Revenue to
correspond to the relief which may be granted by this section.

49-B. Where a shareholder has received a dividend from

) a company which has paid income-

byPsg‘ﬁ;:; ;ft ;nggﬂéi-et:lx ta.;f imp}fsedh zz; ll:n't;'sh Izdia or else-
" where, he sha e deemed, in respect

o4 qhayment Dby share- "o ok dividend, himself to have paid
the income-tax (exclusive of super-tax)
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paid by the company on so much of the dividend as bears to
the whole the same proportion as the amount of income on
which the company has paid such income-tax bears to the
‘whole income of the company.

49-C. (1) Where a shareholder has received a dividend

from a company which has obtained

Relief granted to a  the relief referred to in section 49 or

.::ﬁ:%aga::?e dbetodiﬁ:;lfg granted umder section 49-A or under

Lolder. the India and Burma (Income-tax

Relief) Order, 1936, he shall be deemed

in respect of such dividend himself to have obtained such

relief at Lhe rate at which such relief has been granted, in respect

of income-tax only, to the company for the financial ycar pre-
ceding the year in which the dividend was paid.

(2) If the rate at which a sharcholder is dcemed under
sub-section (1) to have obtained relief exceeds the rate at which
he would have been entitled to relief had such relief been given
direct to him by or under Lhe said seclions or Order, any
excess shall be rccovered from him either as an addition to
the lax payable by him on any assessment made on him under
secltion 23 or section 34 or by setting it off against any relief
due to him under scction 48.

49.D. If any person who has paid by deduction or other-
wise Indian income-lax for any year in
Relief in respect of respect of any income arising without
tax charged in country  poyich India in a country the laws of
not providing for- relief . . P
in respect of British which do not provide for any relief in
Indian income-tax. respect of income-lax charged in Brilish
India proves that he has paid income-
tax by deduction or otherwisc under the laws of the said
country in respect of the same income, he shall be enlitled to
the deduction from the Indian income-tax payable of a sum
equal to one-half of such Indian income-tax or to ome-half of
such tax payable in the said country, whichever is the less.

49-.E. Where under any of the provisions of this Act, a
refund is found to be due to any person,

Power to set off the Income-tax Officer, Appellate
amount of refunds  goiciant  Commissioner or Commis-
g;;ﬂ?: tax remaining sioner, as the case may be, may, in lieu
’ of payment of the refund, set off the
amount to be refunded, or any part of that amount against the
tax, if any, remaining payable by the person to whom the

refund is due.
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49-F. Where through death, incapacity, bankruptcy,
liquidation or other cause, a person who

ti‘iovz?fde%ia::gf?:gg; would but for such cause have been
or persons disabled to eutnt}e_d to a ref}Jnd under any of the
make claim on his be. Drovisions of this Act, or to make a.
half. claim under section 48 or 49, is unable
to receive such refund or to make such

claim, his executor, administrator or other legal representative,
or the trustee or receiver, as the case may be, shall be entitled
to receive such refund or to make such claim for the benefit

of such person or his estate.

50. No claim to any refund of incomec-tax or super-tax
L . under this Chapter shall be allowed,
fog“;’;‘ftli‘;:?“ of claims  h]ess it is made within four years from
) the last day of the financial vear com-
mencing next after the expiry of the previous year in which
the income arose, accrued or was rcceived or was deemed to
have arisen, accrued or been received or was brought into
British India:

Provided that where the claim is to a refund of incomce-
tax or super-tax paid prior to the commencement of the Indian
Income-tax (Amendment) Act, 1930, the claim shall nol be
allowed unless it is made within one year from the last day
of the year in which the tax was recovered or before the last
day of the financial year commencing after the expiry of lhe
previous year as defined in clause (11) of scction 2 in which
the income arose on which the tax was recov:red, whichever
period may expire later :

Provided further that a claimm to refund under section 49
of tax paid prior to the commencement of the Indian Income-
tax Amendment Act, 1939 may be admitted after the period
of limitation hercin prescribed, when the applicant satisfics the
Commissioner, or an Assistant Commissioner of Income-tax
specially empowered in this behalf by the Central Board of
Revenue, that he had sufficient cause for not making the claim
within such period.

50-A. [Omitted by the Income-tax Amendment Act, 7 of
1939].
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CHAPTER VIII

OFFENCES AND PENALTIES.

Failure to make pay- 51. If a person fails without rea-

ments or deliver re- ble
turns or statements or SONable cause or excuse—

allow inspection.

(a) to deduct and pay any tax as required by section 18
or under sub-section (5) of section 46 ;

(b) to furnish a certificate required by sub-section (g) of
section 18 or by section zo to be furnished ;

(c)'to furnish in due time any of the returns mentioned
in section 19-A, scction 20-A, section 21, sub-section (2) of
section 22, or scction 38 ;

(d) to produce, or causc to be produced, on or before the
date mentioned in any notice under sub-section (4) of section 22,
such accounts and documents as are referred to in the notice ;

(e) to grant inspection or allow copies to be taken in accord-
ance with the provisions of section 39 ;

he shall, on conviction before a Magistrate, be punishable
with fine which may extend to ten rupees for every day during
which the default continues.

52. If a person makes a statement in a verification

. . mentioned in section 19-A or sec-
de};'l‘"’q’:ftimftate"‘ent M tion 20-A or section 21 or section 22

‘ ' or sub-section (2) of section 26-A or
sub-sectlon (3) of section 30, or sub-section (2) of section 32

# % which is false, and which he either knows or believes
to be [alse, or does not believe to be true, he shall be punish-
able, on conviction before a Magistrate, 'with simple imprison-
ment which mav cxtend to six months, or with fine which may
cxtend to one thousand rupees, or with both.

53. (1) A person shall not be proceeded against for an
offence under section 51 or section 52

Prosecution to be a . .
instance of Inspecting €Xcept at the instance of the Inspecting
Assistant Commissioner. Assistant Commissioner.

(2) The Inspecting Assistant Commissioner may either
before or after Lhe institution of proceedings compound any

such offence.
54. (1) All particulars contained in any statement made,
Disel € it return furnished or accounts or docu-
1sclosure ot intorma- o . Tat
tion by a public servant. ments produced under ?he provisions of
this Act, or in any evidence given, or
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affidavit or deposition made, in the course of any proceedings
under this Act other than proceedings under this Chapter, or
in any record of any assessment proceeding, or any proceeding
relating to the recovery of a demand, prepared for the purposes
of this Act, shall be treated as confidential, and notwith-
standing anything contained in the Indian Evidence Act, 1872,
no Court shall, save as provided in this Act, be entitled to
require any public servant to produce before it any such
return, accounts, documents or record or any part of any such
record, or to give evidence before it in respect thereof.

(2) If a public servant discloses any particulars contained
in 'any such statement, return, accounts, documents, evidence,
affidavit, deposition or record, he shall be punishable with
imprisonment which may extend to six months, and shall also
be liable to fine.

(3) * * * Nothing in this scction shall apply to the dis-

closure—
‘ (a) of any such particulars for the purposes of a prosecu-
tion under the Indian Penal Code in respect of any such state-
ment, return, accounts, documents, evidence, affidavit or depo-
sition, or for the purposes of a prosecution under this Act, or

(b) of any such particulars to any person acting in the
execution of this Act where it is nccessary to disclose the same
to him for the purposcs of this Act, or

(¢) of any such particulars occasioned by the lawful
employment under this Act of any process for the service of
any notice or the recovery of any demand, or

(d) of any such particulars to a Civil Court in any suit to
which Government is a party, which relales to any matter
arising out of any proceeding under this Acl, or

(e) of any such particulars to the Auditor-Girneral of India
for the purpose of enabling him to discharge his functions under
section 144 of the (rovernmen. of India Act, 1935, or

(f) of any such particulars to any officer appointed by
the Auditor-General of India or the Central Board of Revenuc
to audit income-tax receipts or refunds, or

(g) of any such particulars, relevant to any inquiry into
the conduct of an official of the Income-tax Department, to any
persons appointed Commissioners under the Public Servants
(Inquiries) Act, 1850, or to an officer otherwise appointed to
hold such inquiry, or to a Public Service Commission estab-
lished under the Government of India Act, 1935, when
exercising its functions in relation to any matter arising out
of any such inquiry, or
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(h) of any such particulars occasioned by the lawful
exercise by a public servant of his powers under the Indian
Stamp Act, 1899, to impound an insufficiently stamped docu-
ment, or

(i) of such facts, to an authorised officer of the United
Kingdom, or of any Indian State or of any part of His Majesty’s
Dominions which has entered into an agreement with British
India for the granting of double taxation relief, as may be
necessary for the purpose of emabling such relief or a refund
under section g9 of this Act to be given, or

(j) of such facts, to an officer of a Provincial Government,
as may be necessary for the purpose of enabling that (Govern-
ment to levy or realise any tax imposed by it on agricullural
income, or

(k) of such facts, to any authorily exercising powers under
the Sea Cusloms Act, 1878, or any Act of the Central
Legislature imposing a duty of excise as may be necessary
for enabling it duly to exercise such powers, or

(1) of such facts, to a Returning Officer, as may be neces-
sary to establish whether a person is or is not entitled to be
entered on an electoral roll ; or

(m) so much of such particulars, to the appropriale autho-
rity, as may be necessary to establish whether a person has
or has not been assessed lo income-tax in any particular year
or years, where under the provisions of any law for the time
being in force such fact is required to be established ;

(4) Nothing in this scction shall apply to the production
by a public servant before a Court of any document, declara-
tion or affidavit filed, or the record of any statement or deposi-
tion made in a proceeding under scction 25-A or section 26-A,
or to the giving of evidence by a public servant in respect
thereof.

(5) No prosecution shall be instituted under this section
except with the previous sanction of the Commissioner.

CHAPTER IX.

SUPER-TAX.

55. In addition to the income-tax charged for any year,
Ch " ta there shall be charged, levied and paid
arge of super-tax. for that year in respect of the total
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income of the previous year of any individual, Hindu undivided
family, company, local authority, unregistered firm or other
association of persons, not being a registered firm or the
pariners of the firm or members of the association individually,
an additional duty of income-tax (in this Act referred to as
super-tax) at the rate or rates laid down for that year by Act
of the Central Legislature ;

Provided that where under the provisions of clause (b)
of sub-seclion (5) of section 23 an unregistered firm has been
assessed in the manner applicable to a registered firm, super-
tax shall be payable by each partner of the firm individually
on his share in the income, profils and gains of the firm and
not by the firm itself ;

Provided further that, where the profits and gains of an
unregistered firim or olher association of persons not being a
company have heen assessed to super-tax, super-tax shall not
be payable by a partner of the firm or a member of the ussocia-
tiom, as the case may be in respect of the amount of such profits
and gains which is proportionate to his share.

56. Subject to the provisions of this Chapter, the total

. income of any individual, Hindu un-

P o'gg:azjf";z%“e’it;?: Pur - divided family, company, local autho-

rity, unregistered firm or other associa-

tion of persons shall, for the purposes of super-tax, be the total

income as assessed for the purposes of income-tax, and where

an assessment of total income has hecome final and conclusive

for the purposes of income-tax for any year, the assessment

shall also be final and conclusive for the purposa2s of super-tax
for the same yecar.

57. * * * [Omitted by the Income-tax (Amendment)
Act, 7 of 1039].

58. (1) All the provisions of this Act, relating to the

L. charge, assessment, collection and
Application of Act to  jacovery of income-tax except those
super-tax. contained in section 3, the second
proviso to sub-section (1) of section 7, the second and third
provisos to section &, sub-section (2) of section 14, and scc-
tions 15, * * 19 and 20 and the first proviso to sub-section (r)
of section 41 and section §8-F and sub-section (2) of section 58-G
shall apply, so far as may be, to the charge, assessment, collec-
tion and recovery of super-tax.

(2) Save as provided in sub-sections (2), (2-A4), (2-B), (3-B),
(3C), (3-D) and (3-E) of section 18, * * and section 58-H,
super-tax shall be payable by the assessee direct.
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CHAPTER IX-A!

SPECIAL PROVISIONS RELATING TO CERTAIN CLASSES OF
ProviDENT FUNDS.

58-A. In this Chapter, unless there is anything re-
Definitions. pugnant in the subject or context,—
(a) a “‘recognised providend fund’’ means a provident
fund which has been and continues to be recognised by the
Commissioner, in accordance with the provisions of this
Chapter ;
(b) an ‘“‘employer’’ means—
() a Hindu undivided family, company, firm or other
association of® * # persons, or
(i) an individual engaged in a business, profession or
vocation whereof the profits and gains are assecs-
sable to income-tax under section 10 * * main-
taining a provident fund for the henefit of his or
its employees ;
(c) an ‘“‘employee’” means an employee participating in a
provident fund, but does not include a personal or domestic

servant ;
(d) a ‘“‘contribution’” means any sum credited by or on

behalf of any employee out of his salary, or by an employer
out of his own monies, to the individual account of an employee,
but does not include any sum credited as interest ;

(e) the ‘‘balance to the credit’’ of an employee means the
total amount to the credit of his individual account in a pro-
vident fund at any time ;

(/) the “annual accretion’ to the balance to the credit of
an employeec means the increase to such balance in any year,
arising from contributions and interest ;

(g) the ‘“‘accumulated balance due” to an employee means
the balance to his credit, or such portion thereof as may bhe
claimable by him under the regulations of the fund_, on ‘ghe day
he ceases to be an employec of the employer maintaining the

fund ; and )
(k) the “‘regulations of a fund’’ means the special body of

regulations governing the coustitution and administration of a
particular provident fund.

! This chapter was inserted by s. 5 of the Indian Income-tax

(Provident Funds Relief) Act, 12 of 1929. .
3 The words ‘‘individuals or” were omitted by the Income-tax

(Amendment) Act, 7 of 1939.
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68-B. (1) The Commissioner of Income-tax may accord

. recognition 'to any provident fund

wit'rllxlgrav;aclco;?micogagg which, in his opinion, satisfies the

tion. conditions prescribed in section 58-C

and the rules made thereunder, and

may, at any time, withdraw such rzcognition if, in his opinion,
the provident fund contravenes any of those conditions.

(2)' * * * An order according recognition shall take effect
on such date as the Commissioner may fix in accordance with
any rules the Central Board of Revenue may make in
thlS. behalf, such date not being later than the last day of the
financial year in which the order is made.

(3) An order withdrawing recognition shall take effect from
the day on which it is made.

(4) An employer objecting to an order of the Commissioner
refusing to recognise or an order withdrawing recognition from
a provident fund may appeal, within sixty days of such order,
to the Central Board of Revenue.

The appeal shall be in the form and shall be verified in
the manner prescribed by the Central Board of Revenue.

58-C. (1) In order that a provident fund may receive and

Conditi ... retain rccognition, it shall satisfy the
-onditions to be satis-  .,hqitions set out below and any other
fied by a recognised .y .
Provident Fund. couditions which the Central Govern-
. ment may, by rule, prescribe—

(a) All employees shall be employed in India, or shall be
employed by an employer whose principal place of business
is 1n British India.

(b) The contributions of an employee in any year shall
be a definite proportion of his salary for that year, and shall
be deducted by the cmployer from the employee’s salary in
that proportion, at each periodical payment of such salary in
that year, and credited to the employee’s individual account in
the fund.

(c) Subject to the provisions of section 58-D, the contri-
butions of an employer to the individual account of an employee
in any year shall not exceed the amount of the contributions
of the employee in that year, and shall be credited to the
employee’s individual account at intervals not exceeding one

year.

! Sub-section (2) was omitted and sub-sections (3), (4 and (5) were
renumbered as (2), (3) and (4) respectively by the Income-tax (Amend-
ment) Act, 7 of 1939.
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(d) The fund shall consist of contributions as above
specified, of accumulations thereof, and of interest (simple and
compound), credited in respect of such contributions and accu-
mulations, and of securities purchased therewith, and of no
other sums.

(e Thg fund shall be vested in two or morc trustees or
in the Oflicial I'rustce, under a trust which shall not be
revocable save with the consent of all the beneficiaries.

(f) The employer shall not be entitled to recover any sum
whatsoaver from the fund, save in cases where the employee
is dismissed for misconduct or voluntarily leaves his employ-
ment otherwise than on account of ill-health or other unavoid-
able cause hefore the expiration of the term of service specified
in this behalf in the regulations of the fund.

In such cases the recoveries made by the employer shall
be limited to the contributions made by him to the individual
account of the employee, and to interest (simple and compound)
credited in respect of such contributions and accumulations
thereof, in accordance with the regulations of the fund.

(g) The accumulated balance due to an employce shall be
payable on the day he ceases to be an employce of the employer
maintaining the fund.

(k) Save as provided in clause (g), or in accordance with
such conditions and restrictions as the Central Government
may, by rules, prescribe, no portion of the balance to the credit
of an employec shall be payable to him.

(2) Where there is a repugnance between any regulation
of a recognised provident fund and any provision of this
Chapter or of the rules made thercunder, the regulation shall,
to the extent of the repugnance, be of no effect.

The Commissioner may, at any time, require that such
repugnance shall he removed from the regulations of the fund.

58-D. Subject to any rules which the Central Govern-
ment may make in this behalf, the

_Power to relax restric-  Commissioner may, in respect of any

:lr(')ll)]sti(:)f fmpill‘;y"cirigx particular fund, rclax the provisions of

cases. condition (¢) of sub-section (r) of
section 58-C—

(a) so as to permit the payment of larger contributions by
an employer to the individual accounts of employees whose
salary does not exceed five hundred rupees per mensem ; and

(b) so as to permit the crediting by employers to the
individual accounts of employees of periodical bonuses or other
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contributions of a contingent nature, where the calculation and
payment of such bonuses or other ‘contributions is provided for
on definite principles by the regulations of the fund.

58-E. The annual accretion in any year to the balance
Annual accretion at thg: credit of an employeq participat-
deemed to be income 1D& in a recognised provident fund
received. shall be deemed to have been received
by him in that year and shall be
included in his total income for that year, and, subject to the
exemptions specified in scction 58-F, shall be liable to income-
tax and super-tax:
" Provided that, for the purpose of sub-section (3) of
section 15, out of such annual accretion only the employee’s
own coutributions shall be included in his total income.

58-F. (1) An employee shall not bhe liable {0 pay income-

Ixemption of ammual tax on contributions to his individual

acereti Og’ from. income. dccount in a recognised provident fund,

tax. in so far as the aggregate of such con-

tributions in any year does not exceed

one-sixth of his salary in that year or six thousand rupees,
whichever is less.

(2) Interest credited on the accumulated balance of any
employee in a recognised provident fund shall be cxempt from
payment of imcome-tax, if and in so far as it does not exceed
one-third of the salary of the employee for Lhe year concerned
and in so far as it is allowed at a rate not exceeding such rate
as the Central Government may, by notification in the Official
Gazette fix in this bchalf.

58-G. (1) Where the accumulated balance due to an

. . employce participating in a recognised
1afé§°’§$3'§c°ff3§§fuiﬂl provident fund becomes payable, such
come-tax and supertax. accumulated balance shall be exempt

from payment of super-tax except to
the extent of an amount equal to the aggregate of the amounts
of super-tax on annual accretions that would have been pay-
able under section 58-FE up to the first day of April, rg33, if
the Indian Income-tax (Second Amendment) Act, 1933, had
come into force on the 1s5th March, 1930.

(2) Where an employee participating in a recognised
provident fund has rendered continuous service with his
employer for a period of not less than five years, and the
accumulated balance due to him becomes payable, such accu-
mulated balance shall be exempt from payment of income-tax
and shall be excluded from the computation of his total

income :
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Provided that the Commissioner of Income-tax may
allow such exemption and exclusion where the employee has
rendered continuous service with the employer for a period of
less than five years, if, in his opinion, the service has been
terminated by reason of employee’s ill-health, or by the
.contraction or discontinuance of the employer’s business, or
other cause beyond the control of the employee.

(3) Where exemption from payment of income-tax is not
allowed under the provisions of sub-section (2), the Income-tax
Officer shall calculate the total of the various sums of income-tax
and super-tax which would have been payable by the employee
in respect of his total income for each of the years concerned
itf the fund had not been a recognised provident fund, and the
amount by which such total exceeds the total of all sums paid
by or on behalf of such employee by way of tax for such years
shall be payable by the employee in addition to any other
income-tax and super-tax for which he may be liable for the
year m which the accumulated balance due to him becomes
payable.

58-H. The trustces of a recognised provident fund, or

other person authorised by the regula-
Duduction at source  tions of the fund to make payment of
of i"mme'taxi s avle  , cumulated balances due to employecs,
.gﬁeaccumuhte( balance shall, at the time an accumulated
' balance due to an employee is paid,
deduct therefrom any income-tax payable under sub-section (3)
of section 58-G and any income-tax and super-tax payable on
an employee’s total income as determined under sub-section (3)
of section 58-J, and sub-sections (4) to (¢) of sections 18 shall
apply as if the sum to be deducted were income-tax payable
under the head ‘“Salaries”’.

58-1. (1) The accounts of a recognised provident fund

shall be maintained by the trustees of the

Accounts of recognis-  fund and shall he in such form and for

ed provident funds. such periods, and shall contain such
particulars as the Central Board of Revenuc may prescribe.

(2) The accounts shall be open to inspection at all reason-
able times by Income-tax authorities, and the trustees shall
furnish to the Imcome-tax Officer such abstracts thereof as the
Central Board of Revenue may prescribe.

58-J. (1) Where the recognition is accorded to a provident

fund with existing balances, an account

. Treatment of balances  pa1] he made of the fund up to the
:,?dréﬁ?lgu;fﬁogmsed PT  day before the day on which the recog-
- nition takes effect, showing the balance
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to the credit of each employee on such day, and containing
such further particulars as the Central Board of Revenue may
prescribe.

(2) The account shall also show in respect of the balance
to the credit of each employee the amount thereof which is to
be transfeired to that employee’s account in the recognised
provident fund, and such amount (hereinafter called his
transferred balance) shall be shown as the balance to his credit
in the recognised provident fund on the date on which the
recognition of the fund takes effect, and sub-sections (3) and (4)
shall apply thereto.

Any portion of the balance to the credit of an employee
in the existing fund which is not transferred to the recognised
fund shall be excluded from the accounts of the recognised
fund and shall be liable to income-tax and super-tax in
accordance with the provisions of this Act other than this
Chapter.

(3) Subject to such rules as the Central Board of Revenue
may make in this behalf, the Income-tax Officer shall make
a calculation of the aggregate of all sums comprised in a
transferred balance which would have been liable to income-tax
if this Chapter had been in force from the date of the institution
of the fund, without regard to any tax which may have been
paid on any such sum, and such aggregate (if any) shall be
deemed to be income received hy the employee in the yecar in
which the recognition of the fund takes effect, and shall be
included in the employee’s total income for that year ; and,
for the purposes of assessment, the remainder of the transferred
bhalance shall be disregarded, but no other exemption or relief,
by way of refund or otherwise, shall he granted in respect of
any sum comprised in such transferred balance :

Provided that, in cases of serious accounting difficulty, the
Commissioner shall have power subject to the said rules, to
make a summary calculation of such aggregate.

(4) Notwithstanding anything contained in condition (h)
of sub-section (1) of section 58-C, an employee, in order to
enable him to pay the amount of tax assessed on his total
income as determined under sub-section (3), shall be entitled
to withdraw from the balance to his credit in the recognised
provident fund a sum not exceeding the difference between such
amount and the amount to which he would have been assessed
if the transferred balance had not been included in his total
income.

(5) Nothing in this section shall affect the rights of the
persons administering an unrecognised provident fund or
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flea_lil}g with it, or with the balance to the credit of any
individual gmployee, before recognition is accorded, in any
manner which may be lawful.

58-K. (1) Where an employer who maintains a provident

fund (whether recognised or not) for

Treatment of fund  tho benefit of his employees and has not
transferred by employ N

er to trustee, transferred the fund or any portion of

) it, transfers such fund or portion

to trustees in trust for the employees participation in the fund,

the amonnt so transferred shall be deemed to be of the nature

of capital expenditure.

(2) When au emiployee participating in such fund is paid the
accumulated balance due to him therefrom, any portion of such
balance as represents his share in the amount so transferred to
the trustee (without addition of interest, and execlusive of the
employce’s contributions and interest thereon) shall, if the
employer has made effective arrangements to secure that tax
shall be deducted at source from the amount of such share when
paid to the employee, be deemed to he an expenditure by the
employer within the meaning of clause (xii) of sub-scction (2)
of section 1o, incurred in the year in which the accumulated
balance due to thc cmployce is paid.

58-L. (1) All rules made under this Chapter shall be

Provisions relating to subject to the provisions of sub-
rules. sections (4) and (5) of section s9.

(2) In addition to any power conferred by this Chapter,

the Central Government may make rules— .
(a) prescribing the statements and other information to
be submitted with an application for recognition ;

(b) limiting the contributions to a recognised provident
fund by cmployces of a company who are share-
holders in the company ;

(c) providing for the assessment by way of penalty of
any consideration received by an employee for an
assignment of, or creation of a charge upon, his
bencficial interest in a recognised provident fund ;

(d) determining the extent to and the manner in which
exemption from payvment of income-tax and super-
tax may be granted in respect of contributions and
interest credited to the individual accounts of
employees in a provident fund from which recog-
nition has been withdrawn ; and

(e) generally, to carry out the purposes of this Chapter
and to secure such further control over the recog-
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nition of provident funds and the administration
of rpgognised provident funds as it may deem
requisite.
58-M. 'T'his Chapter shall not apply to any provident
Application of this fund to which the Provident Funds
Chapter. Act, 1925, applies.

*CHAPTER IX-B

SpPECIAL PrOVISTONS RELATING TO CERTAIN CLASSES
OF SUPERANNUATION FUNDS

58-N. In this Chapter, unless there is anything repugnant
Definitions. in the subject or context,—

(a) ‘approved superannuation fund’ means a superannua-
tion fund or any part of a superannuation fund which has been
and continues to be approved by the Central Board of Revenue
in accordance with the provisions of this Chapter ;

(b) ‘employer’, ‘employec’ and ‘contribution’ have, in
relation to superannuation funds, the meanings assigned to those
expressions in scction 58-A in relation to provident funds ;

(c) ‘ordinary annual contribution’ means an annual contri-
bution of a fixed amount or an annual contribution computed
on some definite hasis by reference to the earnings, the contri-
butions or the number of members of the fund.

58-0. (i) The Central Board of Revenue may accord
approval to any supcrannuation fund
or any part of a superannuation fund
which in its opinion complies with the
requirements of section 58-P, and may at any time withdraw
such approval, if in its opinion the circumstances of the fund
or part cease to warrant the continuance of the approval.

(2) The Central Board of Revenue shall communicate in
writing to the trustees of the fund the grant of approval with
the date on which the approval is to take effect, and, where the
approval is granted subject to conditions, those conditions.

(3) The Central Board of Revenue shall communicate in
writing to the trustees of the fund any withdrawal of approval

Approval and with-
drawal of approval.

* This chapter consisting of ss. 58-N to 58-V have been inserted by
the Income-tax (Amendment) Act, 7 of 1939.
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with t_he reasons for such withdrawal and the date on which
the withdrawal is to take effect.

(4) The Central Board of Revenuec shall neither refuse nor
withdraw approval to any superannuation fund or any part
of a superannuation fund unless it has given the trustees of
that fund a reasonable opportunity of being heard in the matter.

58-P. In order that a superannuation fund may receive
and retain approval the following
conditions shall be satisfied, namely : —
(a) the fund shall be a fund established under an
irrevocable trust in connection with a trade or
undertaking carried on in British India ;

(b) the fund shall have for its sole purpose the provision
of annuities for employees in the trade or under-
taking on their retirement at or after a specified
age or on their hecoming incapacitated prior to
such retirement, or for the widows, children or
dependants of persons who are or have been such
employees on the death of those persons ; and

(c) the emplover in the trade or undertaking shall be a
contributor to the fund:

Conditions for approval.

Provided that the Central Board of Revenue may, i.f it
thinks fit and subject to such conditions, if any, as it thinks
proper to attach to the approval, approve a fund or any part
of a fund- -

(i) notwithstanding that the rules of the .fund provid.e
for the return in certain contingencies of contri-
butions paid to the fund, or

(ii) if the main purpose of the fund is the prox{ision of
such annuities as aforesaid, notwithstanding that
such provision is not its sole purpose, or

(iii) notwithstanding that the trade or.underta}:ing in
connection with which the fund is e:stabllshed is
carried on only partly in British India.

58-Q. (1) An application for approval of a superannua-
tion fund or part of a superannuation
fund for any year of assessment shall
be made in writing hefore the end of
that year by the trustees of the fund to the Income-tax Officer,
and shall be accompanied by a copy of the m.strument under
which the fund is established and by two_copies of the rules
and of the accounts of the fund for the last year for which
such accounts have been made up. The Central Board of

Application for appro-
val.
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Revenue may require such further information to be supplied as
it thinks proper.

(2) If any alteration in the rules, constitution, objects or
conditions of the fund is made at any time after the date of
the application for approval, the trustees of the fund shall forth-
with commuunicate such alteration to the Income-tax Officer,
and in default of such communication any approval given shall,
unless the Central Board of Revenue otherwise orders, be
deemed to have been withdrawn from the date on which the
alteration took effect.

58-R. Income derived from investments or deposits of
Exemption of super- an approved superannuation fund shall
annuation  fund  from be exempt from payment of income-
income-tax. tax, and any sum paid by an employer
or an eniployee by way of contribution
towards an approved superannuation fund shall, in the case of
an employer, be deducted in computing his income, profits or
gains for the purpose of assessment, and, in the case of an
employee, be treated for all the purposes of this Act as if it
were a sum to which the provisions of section 15 apply :

Provided that no such exemption shall be allowable to
an employee in respect of any sum which is not an ordinary
annual contribution :

Provided further that where a contribution by an employer
is not an ordinary annual contribution it shall, for the purposes
of this scction, be treated, as the Central Board of Revenue
may direct, either as an expense incurred in the year in which
the sum is paid, or as an expense to be spread over such period
of years as the Central Board of Revenue thinks proper.

58-S. (1) Where any contributions (including interest on
Treatment of repaid contributions, if any) are rcpaigi to an
contributions. employce, the amount so repaid shall
be deemed for the purposcs of income-

tax and super-tax to be income of the employvee for that year.

(2) Where any contributions (including interest on
contributions, if any) are repaid to an employee during his
lifetime but not at or in connection with the termination of
his employment, income-tax on the amount so repaid or paid
shall except in the case of an employeec whose employment
was carried on abroad, be deducted by the trustees of the fund
at the average rate of tax at which the employee was liable
to income-tax and super-tax during the preceding three years
or during such period, if less than three years, as he was a
member of the fund, and shall be. paid by the trustees to the
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f:redit of the Central Government within the prescribed time and
in such manner as the Central Board of Revenue may direct.

58-T. Where an cmployer deducts from the emoluments
paid to an employce or pays on his
Deduction from pay behalf any contributions of that
of, and contributions on ~¢mployee to an approved superannua-
behalf of, employee to tion fund, he shall include all such
be included in return  (Jeductions or payments in the return

under section 21. s : . :
which he is required to furnish under

scction 21,

58-U. If a fund or a part of a fund for any reason ceases

to be an approved superannuation
Liabilities of trustees ) .
on cessation of approval fund, the trustees of' the fund shall
of fund. nevertheless remain liable to account
for tax on any sum paid—
() on account of returned contributions (including

interest on contributions, if any), and
(b) in commutation or in lieu of annuities,
in so far as the sum so paid is in respect of contributions made
before the fund or part of the fund ceased to be an approved
fund under the provisions of this Chapter.
58-V. The trustees of an approved superannuation fund
- p and any employer who contributes to an
JParticulars to be fur- ., 006q  superannuation fund  shall,
nished 1n respect of . .
super-annuation funds. ~ When required by mnotice from the
Income-tax Officer, within twenty-one
«days of the date of such notice— -
(a) furnish to the Income-tax Officer a return containing
such particulars of contributions made to the
fund as the notice may require ;
(b) prepare and deliver to the Income-tax Officer a return
containing—
(i) the name and place of residence of every person
in receipt of an annuity from the fund,

(i) the amount of the annuity payable to each
annuitant,

(i4i) particulars of every contribution (including
interest on contributions, if any) returned to the
employer or to employees ; and

(iv) particulars of sums paid in commutation or in lieu
of annuities ;

(v) furnish to the Income-tax Officer a copy of the
accounts of the fund to the last date prior to
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such notice to which such accounts have been
made up, together with such other information
and particulars as the Central Board of Revenue
may reasonably require.

CHAPTER X

MISCELI,ANEOUS

59, (1) The Central Board of Revenue may, subject to
the control of the Central Govern-
Power to make rules. ment, make rules for carrying out the
purposes of this Act and for the ascer-
tainment and determination of any class of income. Such rules
may be made for the whole of British India or for such part
thereof as may be specified.
(2) Without prejudice to the generality of the foregoing
power, such rules may—

(a) prescribe the manner in which and the procedure by
which, the income, profits and gains shall be
arrived at in the case of—

(i) incomes derived in part from agriculture and in
part from business ; .
* * * *»
(i) persons residing out of British India ;

(b) prescribe the procedure to be followed on applications
for refunds ;

(¢) provide for such arrangements with His Majesty’s
Government as may be mnecessary to enable the
appropriate relief to be granted under section 27
of the Finance Act, 1920, or under section 49 of
this Act ;

(d) prescribe the year which, for the purpose of relief
under section 49, is to be taken as corresponding
to the year of assessment for the purposes of sec-
tion 27 of the Finance Act, 1920 ; and

(e) provide for any matter which by this Act is to be
prescribed.

(3) In cases coming under clause (a) of sub-section (2),
where the income, profits and gains liable to tax cannot be
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definitely ascertained, or can be ascertained only with an
amount of trouble and expense to the assessee which, in the
opinion of the Central Board of Revenue, is unreasonable, the
rules made under that sub-section may—

(a) prescribe methods by which an estimate of such
income, profits and gains may be made, and

(b) in cases coming under sub-clause (©) of clause (a)
of sub-section (2), prescribe the proportion of the
income which shall be decemed to be income,
profits and gains liable to tax ;

and an assessment based on such estimate or proportion
shall be deemed to be duly made in accordance with the
provisions of this Act.

(4) The power to make rules conferred by this section shall,
except on the first occasion of the exercise thereof, be subject
to the condition of previous publication.

(5) Rules made under this section shall be published in
the Official Gazette, and shall thereupon have effect as if enacted
in this Act.

60. (/) The Central Government may, by mnotification

Power to make exemp- 1\ the official Gazette, make an

tions, etc. exemption, reduction in rate or other

modification, in respect of income-tax

in favour of any class of income, or in regard to the whole or
any part of the income of amy class of persons.

(2) Where, by reason of any portion of an_ assessee’s
salary being paid in arrears or in advance, or by reason of his
having received in any one financial year salary for more than
twelve months, or a payment which is under the provisions of
sub-section (1) of section 7 a profit in lieu of salary, his income
is assessed at a rate higher than that at which it would other-
wise have been assessed, the Central Government may grant
the appropriate relief.

(3) After the commencement of the Indian Income-tax
(Amendment) Act, 1939, the power conferred by sub-
section (1) shall not be exercisable except for the purpose of
rescinding an exemption, reduction or modification already
made.

61. (1) Any assessee, who is enlitled or required to
attend before any Income-tax authority
in connection with any proceeding
under this Act otherwise than when
required under section 37 to attend personally for exam;'nation
on oath or affirmation, may attend by a person authorised by

Appearance by autho-
rised representative.
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him in writing in this behalf, being a relative of or a person
regularly employed by the assessee, or a lawyer or accountant
or Income-tax practitioner, and not being disqualified by or
under sub-seclion (3).

(2) In this section,—

(i) a peison regularly employed by the assessee shall
include any officer of a Scheduled Bank with which
the assessee maintains a current account or has
other regular dealings ;

(ii) ‘lawyer’ means a Barrister-at-Law or Solicitor or
any other person entitled to plead in any Court
of law in British India ;

(iii) ‘accountant’ means a registered accountant cnrolled
in the Register of Accountants maintained by the
Central Government under the Auditors Certificate
Rules, 1932, or a holder of a restricted certificate
under the Restricted Certificale Rules, 1932, or a
member of an association of accountants recog-
nised in this behalf by the Central Board of
Revenue ;

(iv) ‘Income-tax practitioner’ means—

(a) any person who, before the 15t day of April, 1938,
attended before an Income-tax authorily on be-
half of an assessee otherwise than in the capacity’
of an employce or relative of that assessec ;

(b) any person who has passed any accountancy
examinalion recognised in this behalf by the
Central Board of Revenue ; or

(c) any person who has acquired such educational quali-
fications as the Ceniral Board of Revenuc may
prescribe for this purpose.

(3) No person who has been dismissed from Government
service after the 1st day of April, 1938, shall be qualified to
represent an assessee under sub-section (1) ; and if any lawyer
or registered accountant is found guilty of misconduct in con-
nection with any income-tax proceedings bv the authority
empowered to take disciplinary action against members of the
profession to which he belongs, or if any other person is found
guilty of such misconduct by the Commissioner of Income-tax,
the Commissioner of Income-tax may direct that he shall be
thenceforward disqualified to represemt an assessee under sub-
section (1) :

Provided that—

(a) mo such direclion shall be made in respect of any
person unless he is given a reasonable opportunity
of being heard,
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(b) any person against whom such direction is made
may, within one month of the making of the
direction, appeal to the Central Board of Revenue
to have the direction cancelled, and

(c) no such direction shall take effect until one month
from the making thereof or, when an appeal is
preferred, until the disposal of the appeal.

62. A rcceipt shall be given for
Receipts to be given. any money paid or recovered under
this Act.

63. (1) A notice or requisition under this Act may be
served on the person therein named
either by post or, as if it were a sum-
morés issued by a Court, under the Code of Civil Procedure,
1008.

Service of notices.

(2) Any such notice or requisition may, in the case of a
firm or a Hindu undivided family, be addressed to any member
of the firm or to the manager, or any adalt male member of
the family and, in the casc of any otlier association of persons
be addressed to the principal officer thercof.

64. (1) Where an asscssee carries on a business,
profession or vocation at any place, he shall be assessed by the
Income-tax Officer of the area in which
that place is situate or, where the
business, profession or vocalion is carried on in more places
than one, by the Income-tax Officer of the arca in which the
principal place of his business, profession or vocalion is situate.

Place of assessment.

(2) In all other cases, an asscssee shall be asscssed by the
Income-tax Officer of the area in which he resides.

(3) Where any question arises under this section as to the
place of assessment, such question shall be determined by the
Commissioner, or, where the question is between places in more
provinces than one, by the Commissioners concerned, or, if
they are not in agreement, by the Central Board of Revenue :

Provided that, before any such question is determined the
assessee shall have had an opportunity of representing his views.

Provided further that the place of assessment shall not
be called in question by an assessce if he has made a return
in response o the notice under sub-section () of section 22
and has stated therein his principal place wherein he carries
on his business, profession or vocation, or if he has not made
such a return shall not be called in question after the expiry
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of the time allowed by the notice undr sub-section (2) of
section 22 or under section 34 for the making of a return :

Provided furiher that if the place of assessment is called
in question by an assessee the Income-tax Officer shall, if not
satisfed with the correciness of the claim, refer the matter for
determination under this sub-section before assesment is made.

(4) Notwithstanding anything contained in this section,
every Income-tax Officer shall have all the powers conferred
by or under this Act on an Income-tax Officer in respect of
any income, profits or gains accruing, or arising or received
within the area for which he is appointed.

65. Every person deducting, retaining or paying any
Indemnity. tax in pursuance _of this Act in respect

of income belonging to another person

is hereby indemnified for the deduction, retention or payment

thereof.

66. (1) If, in the course of any assessment under this
Statement of case by Act or any proceeding in c_onnection
Commissioner to High therewith other than a proceeding under
Court. Chapter VIII, a question of law
arises, the Cowmmissioner may, either
on liis own motion or on reference from any Income-tax autho-
rity subordinate to him, draw up a statement of the case and
refer it with his own opinion thercon to the High Court.

(2) Within sixty days of the date on which he is served
with notice of an order under section 31 or section 32, or of
an order under section 33 enhancing an assessment or otherwise
prejudicial to him,* * ¥ *_ the assessce in respect of whom
the order® * # was passed may, by application accompanied
by a fec of one hundred rupees or such lesser sum as may be
prescribed, require the Commissioner to refer to the High Court
any question of law arising out of such order® * * and the
Commissioner shall, within sixty days of the reccipt of such
application, draw up a statement of the case and refer it with
his own opinion thereon to the High Court :

Provided that a reference shall lic from an order under
section 33 only on a question of law arising out of that oyder
itself, and not on a question of law arising out of a previous

! The words “or of a decision hy a Board of Referees under s. 33-A’
were omitted by the Income-tax (Amendment; Act, 7 of 1939.
? The words ‘“‘or decision’’ were omitted, ibid.
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order under section 3r * * *' revised by the ordes under
section 33 : '

_I_’rovided further that, if in exercise of his power of
revision under section 33, the Commissioner decides the
question, or if the Commissioner rejects the application on
the ground that it is time barred or otherwise incompetent, or
if, in exercise of his powers under sub-section (3), the Com-
missioner refuses to state the case, the assessce may within
thirty days from the date on which he receives notice of the
order passed by the Commissioner withdraw his application,
and if he does so, the fee paid shall be refunded.

(3) If, on any application being made under sub-section (2),
the Commissioner refuses to state the case on the ground that
no question of law arises, the assessece may within six months
from the date on which he is served with notice of the refusal
apply to the High Court, and the High Court, if it is
not satisfied of the correctness of the Commissioner’s decision,
may require the Comumissioner to state the case and to refer
it, and, on receipt of any such requisition, the Commissioner
shall state and refer the case accordingly.

(3-A) 1f, on any application being made under sub-
section (2), the Commissioner rejects it on the ground that it
is time barred, the assessee may, within two months from the
date on which he is served with notice of the order of the
Commissioner, apply to the High Court, and the High Court,
if it is not satisfied of the correctness of the Commissioner’s
decision, may require the Commissioner to trcat the application
as made within the time allowed under sub-section (2).

(4) If the High Court is not satisfied that the statements
in a case referred under this section are sufficient to enable
it to determine the question raised thereby, the Court may
refer the case back to the Commissioner by whom it was
stated to make such additions thereto or alterations therein as
the Court may direct in that behalf.

(5) The High Court upon the hearing of any such case
shall decide the questions of law raised thereby, and shall
deliver its judgment thereon containing the grounds om which
such decision is founded, and shall send to the Commissioner
by whom the case was stated a copy of such judgment under
the secal of the Court and the signature of the Registrar, and
the Commissioner shall dispose of the casc accordingly, or, if
the case arose on a reference from any Income-tax authority

" The words and figures ‘‘or section 32” were omitted by the
Income-tax (Am.) Act 7 of 1939.
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subordinate to him, shall forward a copy of such judgment to
such authority who shall dispose of the case conformably to
such judgment.

.(6) Where a reference is made to the High Court on the
application of an assessee, the costs shall be in the discretion
of the Court.

) (7) Notwithstanding that a reference has been made under
this section to the High Court, income-tax shall be payable
in accordance with the assessment made in the case:

Provided that, if the amount of an assessment is reduced
as a result of such refcrence, the amount overpaid shall be
refunded with such interest as the Commissioner may allow
unless the Hligh Court, on intimation given by the Commissioner
within thirty davs of the receipt of the result of such refercnce
that he intends to ask for leave lo appeal to His Majesty in
Council, makes an order authorising the Commissioner lo
postpone payment of such refund until the disposal of Lhe
appeal to His Majesty in Council.

(7-A) Section s of the Indian Limitation Act, 1908, shall
apply to an application to the High Court by an assessee under
sub-section (3) or sub-section (3-4).

(8). For the purposes of this section “High Court’”” means- -

(a) in relation to * *! British Baluchistan, the High
Court of Judicauure at Lahore ;

(b) in rclation to the province of Ajmer-Merwara, the
High Court of Judicature at Allahabad ; and

(¢) in relation to the province of Coorg, the High Court
of Judicature at Madras.

[?66. (1) Within sixty days of the date upon which he
is served with mnotice of an order under sub-scction (3) of
section 33 the assessce or the Commissioner may, by application

in the prescribed form, accompanied

AStateme"t,.".f case by gwhere application is made by the
ppellate  ‘Tribunal to )

High Court. assessce hy a fee of onc hundred rupees,

require the Appellate Tribunal to refer

to the High Court any question of law arising out of such order,

and the Appellate I'ribunal shall within ninety days of the

receipt of such application draw up a statement of the case and
refer it to the High Court:

' The words ‘“‘the North-West Frontier Province and” were omitted
by the Income-tax (Amendment) Act, 7 of 1939.

2 When Part II of the Indian Incoume-tax (Amendment) Act, 7 of
1939 come into force (see f.n. p. 221) s. 66 as further amended and printed
here shall replace the section printed above.
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Provided that, if, in the exercise of its powers under sub-
section (2), the Appellate Tribunal refuses to state a case which
it has been required by the assessee to state, the assessee may,
within thirty days from the date on which he receives notice of
the refusal to state the case, withdraw his application and, if
he does so, the fee paid shall be refunded.

(2) If on any application being made under sub-section (1)
the Appellate Tribunal refuses to state the case on the ground
that no question of law arises, the assessee or the Commissioner,
as the case may be, may, within six months from the date on
which he is served with notice of the refusal, apply to the High
Court, and the High Court may, if it is not satisfied of the
correctness of the decision of the Appellate Tribunal, require
the Appellate Tribuual to state the case and to refer it, and on
receipt of any such requisition the Appellate Tribunal shall state
the case and refer it accordingly.

(3) If on any application being made under sub-section (1)
the Appellate Tribunal rejects it on the ground that it is time-
barred the assessee or the Commissioner, as the case may be,
may, within two months from the date on which he is served
with notice of the rijection, apply to the High Court, and the
High Court, if it 15 not satisfied of the correctness of the
Appellate ‘T'ribunal’s decision, may require the Appellate
Tribunal to trcat the application as made within the time
allowed under sub-section (r).

(4) If the High Court is not satisfied that the statements
in a casc referred under this section are suflicient to cnable it
to determine the question raised thercby, the Court may refer
the case back to the Appellate Tribunal to make such additions
thereto or alterations thercin as the Court may direct in that
behalf.

(5) The High Court upon the hearing of any such case
shall decide the questions of law raised thereby and shall deli-
ver its judgment thercon containing the grounds on which such
decision is founded and shall send a copy of such judgment
under the secal of the Court and tlie signature of the Registrar
to the .\ppellate T'ribunal which shall pass such orders as are
necessary to dispose of the case conformably to such judgment.

(6) Where a reference is made to the High Court, the

costs shall be in the discretion of the Court.

(7) Notwithstanding that a reference has been made under
this scction to the High Court, income-tax shail be payable in
accordance with the assessment made in the case:

Provided that, if the amount of an assessment is reduced

as a result of such reference, the amount overpaid shall be
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refunded with such interest as the Commissioner may allow
unless the High Court, on intimation given by the Com-
missioner within thirty days of the receipt of the result of such
reference that he intends to ask for leave to appeal to His
Majesty in Council, makes an order authorising the Commis-
sioner to postpone payment of such refund until the disposal
of the appeal to His Majesty in Council.

(7A4) Section 5 of the Indian ILimitation Act, 1908, shall
apply to an application to the High Court by an assessee
under sub-section (2) or sub-section (3).

(8) - For the purposes of this section ‘“‘the High Court”
means—

(a) in relation to British Baluchistan, the High Court of
Judicature at I,ahore ;

(b) in relation to the province of Ajmer-Merwara, the Iligh
Court of Judicature at Allahabad ; and

(¢) in relation to the province of Coorg, the High Court of
Judicature at Madras. ]

66-A. (1) When any case has been referred to the High

Court under section 66, it shall be

Refcrence to be heard  heard by a Bench of not less than two

gg’urtgf‘;ngipp‘;;l gg’ﬁg Judges of the High Court, and in

in certain cases to Privy Tespect of such case the provisions of

Council. section 98 of the Code of Civil Proce-

. dure, 1908, shall, so far as may be, apply

notwithstanding anything contained in the Letters Patent of

any High Court established by Letters Patent or in any other
law for the time being in force.

Provided that where in any reference heard by the Bench
of the Court of the Judicial Commissioner of the North-West
Frontier Province, a difference of opinion arises between Lthe
Judicial Commissioner and the Judge of the said Court, the
opinion of the Judicial Commissioner shall prevail.

(2) An appeal shall lie to His Majesty in. Council from
any judgment of the High Court delivered on a reference made
under section 66 in any case which the High Court certifies to
be a fit on for appeal to His Majesty in Council.

(3) The provisions of the Code of Civil Procedure, 1908,
relating to appeals to His Majesty in Council shall, so far as
may be, apply in the case of appeals under this section in like
manner as they apply in the case ‘of appeals from decrees of a
High Court:

Provided that nothing in this sub-section shall be
deemed to affect the provisions of sub-section (5) or sub-
section (7) of section 66 :

312



MISCELLANEQUS Ss. 67-68

Provided further, that the High Court may, on petition
!‘nade for the execution of the order of His Majesty in Council
in respect.of any costs awarded thereby, transmit the order
for execution to any Court subordinate to the High Court.

(4) Where the judgment of the High Court is varied or
reversed in appeal under this section, effect shall be given to
the order of His Majesty in Council in the manmner provided in
sub-sections (5) and (7) of section 66 in the case of a judgment
of the High Court.

(5) Nothing in this section shall be deemed—

(a) to bar the full and unqualified exercise of His
Majesty’s pleasure in receiving or rejecting appeals
to His Majesty in Council, or otherwise howsocver,
or

(b) to interfere with any rules made by the Judicial
Comunittee of the Privy Council, and for the time
being in force, for the prescntation of appeals to
His Majesty in Council, or their conduct before
the said Judicial Committee.

67. No suit shall be brought in any Civil Court to set
aside or modify any assessment made
under this Act, and no prosecution, suit
or other proceeding shall lie against any
Officer of the Crown for anything in good faith done or intended
to be done under this Act.

67-A. Iu computing the period of limitation prescribed
for an appeal under this Act or for an
application under section 66, the day
on which the order complained of was
made, and the time requisite for obtaining a copy of such order,
shall be excluded.

68. |Repeals.] [Repealed by the Repealing Act, 12

of 1927].

Bar of suits in Civii
Court.

Computation of periods
of limitations.

w
-
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' THE SCHEDULE.

[See section 10(7).]

Rules for the Computation of the Profits and
Gains of Insurance Business.

1. "In the case of any person who carries on, or at any
time in the preceding year carried om, life insurance business,
the profits and gains of such person from that business shall
be computed separately from his income, profits or gains from
any other business.

2. The profits and gains of life insurance business shall
be taken to be either—

(a) the gross external incomings of the preceding year
from that business less the management expensecs
of that year, or

(b) the annual average of the surplus disclosed by the
actuarial valuation made for the last inter-valuation -
period ending before the year for which the assess-
ment is to be made, after adjusting such surplus so
as to exclude from it any surplus or deficit in-
cluded thercin which was made in any carlier inter-
valuation period and any expenditure other than
expenditure which may under the provisions of
section 10 of this Act be allowed for in computing
the profits and gains of a business,

whichever is the greater:

Provided that the amount to be allowed as management
expenses shall not exceed—

(a) 714 per cent. of the premiums received during the
preceding year in respect of single premium life
insurance policies, plus

(b) in respect of the first year’s premiums received in
respect of other life insurance policies for which
the number of annual premiums received is less
than twelve, or for which the number of years

! This Schedule was inserted by the Income-tax (Am.) Act 7 of
1939.
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during which premiums are payable is less than
twelve, for each such premium or each such year
7% per cent. of such first year’s premiums received
during the preceding year, plus

(c) 85 per cent. of the first ycar’s premiums received
during the preceding year in respect of other life
insurance policies and 8% per cent. of other
premiums received during that year in respect of
all life insurance policies other than single
premium life insurance policies.

3. In computing the surplus for the purpose of rule 2,—

(a) one-half of the amounts paid to or reserved for or
expended on  behalf of policyholders shall be
allowed as a deduction :

Provided that in the first such computation made under
this rule of any such surplus no account shall be taken of any
such amounts to the extent to which they are paid out of or
in respect of any surplus brought forward from a previous
inter-valuation period :

Provided further that if any amount so reserved for
policyholders ceases to be so reserved, and is not paid to or
expended on behalf of policyholders, one-half of such amount,
if it has been previously allowed as a deduction, shall be
treated as part of the surplus for the period in which the said
amount ceased to he so reserved ;

() any amount cither written off or reserved in the
accounts or through the actuarial valuation balance
sheet to meet depreciation of or loss on the realisa-
tion of sccuritics or other assets, shall be allowed
as a deduction, and any sums taken credit for in
the accounts or actuarial valuation balance shect
on account of appreciation of or gains on the
realisation of the sccurities or other assets shall he
included in the surplus:

Provided that if upon investigation it appears to the
Income-tax Officer after consultation with the Superintendent
of Insurance that having due regard to the necessity for
making reasonable provision for honuses to participating policy-
holders and for contingencies, the rate of interest or other factor
employed in determining the liability in respect of outstanding
policies is materially inconsistent with the valuation of the
securitics and other assets so as artificially to reduce the surplus,
such adjustment shall be made to the allowance for deprecia-
tion of, or to the amount to be included in the surplus in
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respect of appreciation of, such sccurities and other assets,
as shall increase the surplus for the purposes of these rules to
a figure which is fair and just ;

(c) the whole amount of interest received in respect of
any securities of the Central Government which
have been issued or declared to be income-tax
free shall be deducted.

.4. Where for any year an assessment is made in accord-
ance with the annual avcrage of a surplus disclosed by a
valuation for an inter-valuation period exceeding twelve
months, then, in computing the tax payable for that year,
credit shall not be given in accordance with sub-section (5) of
section 18 for the tax paid in the preceding vyear, but credit
shall be given for the annual average of the income-tax paid
by deduction at source from interest on securities or otherwise
during such period.

5. For the purposes of these rules—

({) ‘preceding year’ means that year for which annual
accounts are required to be prepared under the
Insurance Act, 1938, immediately preceding the
vear for which the assessment is to be made or
until the commencement of the Insurance Act,
1938, the previous ycar as defined in section 2
of this Act;

(if) ‘gross cxternal incomings’ means the full amount of
incomings from interest, dividends, fines and fees
and all other incomings {from whatever source
derived (except premiums received from policy-
holders and interest and dividends on any annuity
fund) and includes also profits from reversions
and on the sale or the granting of annuities, but
excludes profits on the realisation of securities :

Provided that incomings, including the annual value of
the property occupied by the assessce, which but for the
provisions of sub-section (7) of section 10 would have been
assessable under section g shall be computed upon the basis
laid down in the last named section, and that there shall be
allowed from such gross incomings such deductions as are
permissible under that section.

(i7i) ‘management expenses’ means the full amount of
expenses (including commissions) incurred exclu.
sively in the management of the business of life
insurance, and in the case of a company carrying
on other classes of business as well as the business
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of life insurance in addition thereto a fair propor-
tion of the expenses incurred in the general
management of the whole business. Bonuses or
other sums paid to or reserved on behalf of policy-
holders, depreciation of, and losses on the realisa-
tion of, securities and any expenditure other than
expenditure which may under the provisions of
section 10 of this Act be allowed for in computing
the profits and gains of a business are not manage-
ment cxpenses for the purposes of these rules ;

(iv) ‘life insurance business’ means life insurance busi-
ness as defined in clause (11) of section 2 of the
Insurance Act, 1938 ;

(v) ‘securities’ includes stocks and shares.

6. The profits and gains of any business of insurance
other than life insurance shall he taken to be the balance of
the profits disclosed by the annual accounts, copies of which
are required under the Insurance Act, 1938, to bc furnished
to the Superintendent of Insurance after adjusting such balance
so as to exclude from it any expenditurc other than expenditure
which may under the provisions of section 1o of this Act be
allowed for in computing the profits and gains of a business.
Profits and losses on the realisation of investments, and
depreciation and appreciation of the value of investments shall
be dealt with as provided in rule 3 for the business of life
insurance.

7. The profits and gains of companics carrying on
dividing society or assessment business shall be takem to be 15
per cent. of the premium income of the previous year, or in
the case of non-resident companies 15 per cent. of the British
Indian premium income of the previous year.

8. 'The profits and gains of the British Indian branches
of an insurance company not resident in British India, in the
absence of more reliable data, may be decmed to be the propor-
tion of the total world income of the company corresponding
to the proportion which its British Indian premium income
bears to its total premium income. For the purpose of this
rule, the total world income of life insurance companies not
resident in British India whose profits are periodically ascer-
tained by actuarial valuation shall hbe computed in the manner
laid down in these rules for the computation of the profits and
gains of life insurance business carried on in British India.

9. These rules apply to the assessment of the profits
of any business of insurance carried on by a mutual insurance
company.
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THE INCOME TAX (AMENDMENT)
ACT, 1939

PART IT*

Insertion of new sec- 85. After section 5 of the said Act
tion 5A in Act XTI of the following scction shall be inserted,
1922. namely : —

5.A. (1) The Central Government shall appoint an
Appellate Tribunal consisting of not
more than ten persons to exercise the
functions conferred on the Appcllate
Tribunal by this Act.

(2) The Appellate Tribunal shall consist of an eyual
numhber of judicial members and accountant members as here-
inafter defined.

(3) A judicial member shall be a person who has exercised
the powers of a District Judge or who possesses such qualifica-
tions as are normally required for appointment to the post
of District Judge; and an accountant member shall be a
peison who has, for a period of not less than six vears,
practised professionally as a Registered Accountant cnrolled
on the Register of Accountants inaintained by the Central
Government under the Auditors Certificate Rules, 1932:

Provided that the Central Government may appoint as
an accountant member of the Tribunal any person not possess-
ing the qualifications required by this sub-scction, if it is
satisficd that he has qualifications and has had adequate
experience of a character which render him suitable for
appointment to the Tribunal.

(1) The Central Government shall appoint a judicial
member of the Tribunal to be president thereof.

(5) The powers and functions of the Appellate Tribunal
may he excrcised and discharged by Benches coustituted from
members of the Tribunal by the president of the T'ribunal.

The Appellate Tribunal.

' This Tart shall come into force on such subsequent date, not
later than 1wo years from the date appointed for the coming into force
of Part 1 (which is the Ist April 1939), as the Central Government may
appoint. Clauses (vi) and (vii) of sub-section (2) of section 10 shall
come intc effect on the Ist April 1940 (see foot-note, ante, p. 221). The
amendments in Part II have also been incorporated in the text of
the Act.
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(6) A Bench shall consist of not less than two members
of the Tribunal, and shall be constituted so as to contain an
equal number of judicial members and accountant members,
or so that the number of members of one class does not exceed
the number of members of the other class by more than one.

(7) If the members of a Bench differ in opinion on any
point the point shall be decided according to the opinion of
the majority, if there is a majority ; but if the members are
equally Jivided, they shall state the point or points on which
they differ, and the case shall be referred by the president of
the Tribunal for hearing on such point or points by one or
more of the other members of the Tribunal, and such point or
points shall be decided according to the opinion of the majority
of the members of the Tribunal who have heard the case,
including those who first heard it.

(8) Subject to the provisions of this Act, the Appellate
Tribunal shall have power to rcoeulate its own procedure, and
the procedure of Benches of the “I'ribunal in all matters arising
out of the discharge of its functions, including the place at
which the Benches shall hold their sittings.

“0“\1’“2'2,“1.’;:_‘;"& ‘(’)ff 1022, 86. In scction 28 of the said Act,—

(a) in sub-scction (1) and sub-section (2), for the words
“or the Commissioner’”’ the words “or the Appellate Tribunal”’,
and for the words “he may direct” the words ‘““he or it may
direct” shall be substituted ; .

(b) in sub-section (5), for the words “‘or a Commissioner
who has made” the words “or the Appellate Tribunal on
making’’ shall be substituted.

yDmission | of _sect - go Section 32 of the said Act shall
1922 : be omitted.
Substitution of mnew 83. Tor section 33 of the said Act

section for scction 33, the following scction shall be substi-
Act XT of 1922. tuted, namely :—

33. (1) Any assessee objecting to an order passed by an

Appellate Assistant Commissioner under

Appeals against orders  section 28 or section 31 may appcal to

of Appellate Assistant  the Appellate Tribunal within sixty

Commissioner. days of the date on which he is served
with notice of such order.

(2) The Commissioner may, if he objects to any order
passed by an Appellate Assistant Commissioner under sec-
tion 31, direct the Income-tax Officer to appeal to the Appellate
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Tribunal against such order, and such appeal may be made at
any time before the expiry of sixty days from the date of the
order.

(3) An appeal to the Appellate Tribunal shall be in the
prescribed form and shall be verified in the prescribed manner,
and shall, except in the case of an appeal referred to in sub-
section (2), be accompanied by a fee of one hundred rupees.

(¢) The Appellate Tribunal may, after giving both parties
to the appeal an opportunity of being heard, pass such orders
thereon as it thinks fit, and shall communicate any such
orders to the assessee and to the Commissioner.

(5) Save as provided in scction 66 orders passed by the
Appellate Tribunal on appeal shall be final.

89. In section 35 of the said Act, sub-sections (2) and

(3) shall be re-numbered sub-sections

Amendment of sec- (3) and (g), respectively, and the

tion 35, Act XI of 1922. following shall be inserted as sub-sec-
tion (2), namely :—

““(2) The provisions of sub-section (1) apply also in like
manner to the rectification of mistakes by the Appellate
Tribunal.’’

go. In section 37 of the said Act, for the words ‘‘and
Amendment  of - sec- Commissioner” the words ‘‘Commis-
tion 37 Act XI of 1922, sioners and Appellate Tribunal” and for
’ the words ‘‘or Commissioner’’ in
clause (¢) the words ‘““Commissioner or Appellate Tribunal’’
shall be substituted.

91. In sub-section (2) of section 48 of the said Act, for

the words ‘“The Appellate Assistant Commissiorer in the

exercise of his appellate powers, or the

Amendment of sec- Commissioner in the exercise of his

tion 48, Act XI of 1922. appcllate powers or powers of revision’’

the words ‘“The Appellate Assistant

Commissioner or the Appcllate Tribunal in the exercise of their
appellate powers’’ shall be substituted.

u&“&%’:‘}:ﬂfg& e 02. In section 66 of the said Act,—

(a) for sub-sections (1), (2), (3) (34), (4) and (5), the
following sub-sections shall be substituted, namely : —

66. (1) Within sixty days of the date upon which he
is scrved with notice of an order under sub-section (4) of
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section 33 the assessee or thehCommissibner may, by application

in the prescribed form, accompanied
Afl::fﬁl‘ae“t.rﬁfb:::f lg where application is made by the
High Court. assessee by a fee of one hundred rupees,

require the Appellate Tribunal to refer
to the High Court any question of law arising out of such order,
and the Appellate Tribunal shall within ninety days of the
receipt of such application draw up a statement of the case and
refer it to the High Court:

Provided that, if, in the exercise of its powers under sub-
section (2), the Appellate Tribunal refuses to state a case which
it has been required by the assessee to state, the assessec may,
within thirty days from the date on which he receives notice of
the refusal to state the case, withdraw his application and, if
he does so, the fee paid shall be refunded.

(2) If on auny application being made under sub-section (1)
the Appcllate Tribunal refuses to state the case on the ground
that no question of law arises, the assessee or the Commissioner,
as the case may be, may, within six months from the date on
which he is served with notice of the refusal, apply to the High
Court, and the High Court may, if it is not satisfied of the
correctness of the decision of the Appellate Tribunal, require
the Appellate Tribunal to state the case and to refer it, and on
receipt of any such requisition the Appellate Tribunal shall state
the case and refer it accordingly.

(3) If on any application being made under sub-séction (1)
the Appellate Tribunal rejects it on the ground that it is time-
barred the assessee or the Commissioner, as the case may be,
may, within two months from the date on which he is served
with notice of the rejection, apply to the High Court, and the
High Court, if it is not satisfied of the correctness of the
Appellate Tribunal’s decision, may require the Appellate
Tribunal to treat the application as made within the time

allowed under sub-section (1).

(4) If the High Court is not satisfied that the statements
in a case referred under this section are sufficient to enable 1t
to determine the question raised thereby, the Court may refer
the case back to the Appellate Tribunal to make such additions
thereto or alterations therein as the Court may direct in that

behalf.

(5) The High Court upon the hearing of any such case
shall decide the questions of law raised thereby and shall deli-
ver its judgment thereon containing the grounds on which such
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decision is founded and shall send a copy of such judgment
under the seal of the Court and the signature of the Registrar
to the Appellate Tribunal which shall pass such orders as are
necessary to dispose of the case conformably to such judgment.

(b) in sub-section (6) the words ‘on the application of an
assessee’ shall be omitted ;

(c) in sub-section (7A), for the words, brackets, figures
and letter ‘““under sub-section (3) or sub-section (34)”’, the
words, brackets and figures ‘‘under sub-section (2) or sub-sec-
tion (3)’’ shall be substituted.
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Account Books (see Books of
Account)

Accumulated Profits, 78

Administrator, 212

Administrator of Estate, 172

Adopted Children, U. K., 6

Advances against Salary, 189

Agent of Non-Resident, 18, 19,
121, 140, 211

Agricultural Income, 1 seq.

Alimony, 147

Allowances, 105, 122, 135, 147,
188, 206

Allowances under U. K. Law,
6, 146

Annuities, 2, 147, 182

Apparatus, Scientific, 30

Appcals, 7-12, 19, 136, 140, 155

Appellate Tribunal, 14-16, 48

Assemibly Promises, 17 seq.

Assessment, 21 seq., 100-102,
121, 130-140, 156

Assets, Transfer of, 110, I1II,
129

Assistant Commissioner
pecting), 149, 151

Association of Persons, 26, 108,
152, 19T, 193, 199, 2I0

Attendance of Assessee, 21

Attachment of Salary, 43-44

Audited Accounts, 18

Auditors, 138

(Ins-

Bachelor’s Allowance, U. K., 6

Bad & Doubtful Debts, 135,
27-28, 30

Beneficiaries, 211, 212

Books, 30

Books of Account, 21,
134-138, 149, 150, 153

Brokerage, 182

Bonus, 87

Bonus Debentures, 75

Bonus Shares, 75

Business, Profession & Voca-
tion, 25, 29, 39, 50, 72, 1I3,
117, 129, 147, 15I-2, 159,
162-3, 199, 213

Bustis, 147

22,

C

Casual Gains, 34
Centralised Income-Tax Staff,

17
Cesses, Illegal, 147
Charities, 19, 39
Children’s Allowance, U. K., 6
Civil Court, 12 .
Clubs, 26, 29, 40, 104
Collection Charges—Rent, 106
Collection of Tax, 18, 41-43,
152
Commercial Travellers, 47
Commissioner, 9, 13, 48
Commission, 93, 115, 122, 129,
132, 182
Company, 1, 29, 44, 50-53, 75,
87, 99, 177, 191, 210
Concealment of Income, 149
Consignments, 138
Constitution, Change of, 37, 73
Constructive Remittances, 42
Contracts, 138
Co-Operative Societies, 20, 58
Correction of Errors, 179
Court of Wards, 212

. Crown Debts, 44
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D

Dead Persons, 59, 172
Debentures, 75, 121.
Debenture Registers, 151, 182
Debts—Bad & Doubtful, 27, 28,
30
Deductions at Source, 6o, 62,
121, 140-4I, 150-5I, 158, 163
Deductions Under U. K. Law, 6
Demand of Tax, 18-19, 41-46,

59

Departure from India, 124, 63

Dependent Relatives’
ance, U. K., 6

Depreciation, 18, 30, 68-69, 116
seq., 147, 180

Directors, 53, 87

Disclosure, 153

Dividends, 31, 55, 74-77, 129,
158, 172, 178, 181, 209-10

Dharat, 2

Dividing Societies, 117

Documents, Production of, 23,
149, 150, 153

Double Income-Tax Relief, 50,
78-85, 111-112, 122

Double Taxation, 17, 86-87,
124, 126
E
Earned Income  Allowance,
U. K, 6

Emergency Assessments, 23

Equipment, Surgical, 3o

Equity, 124

Evidence, 149, 152, 153

Exchange—Losses on, 43

Executor of Estate, 172

Exemptions, 1, 86-87, 04, 113,
120

Ex-Parte Assessment, 12, 21-23,
154-155 ‘

Expenditure, 31-43

Allow- |

F

Fact and Law, Questions of,
168

Fees, Directors’, 87

Ferries, 3, 147

Firm, 37, 51, 89, 110, 161, 18I.

Fisheries, 3, 147

Fishing Rights, 3, 147

Foreign Income, 94, 211

Forestry, 3

Funding L.oan, U. K., 123

G

! Gifts, 110

» Government Servants, 113-120
Ground Rent, roq, ro6, 147
Guardians, 181, 211

H

i
i Harassment by I. T. O.’S., 19
i Hats, Income from, 1o4
i High Court, 10, 95
. Hindu Undivided Family, 37,
'\ 97-103, 181, 191, 2T0
i Hired Machinery & Plant, 103
House-Keeper’s Allowance,

U. K, ¢
House Property, 40, 104 seq.,

147
Husband & Wife, &, 110 seq.,
120, 127, 147

I

Income-Tax, Rates of
In recent years (India), 169
In recent years (U. K.), 170-1
Under Slab System, 199
Indemnity for Deduction of
Tax, 46
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Instalments, Payment of De-
mand by, 19

Insurance Companies, 29, 115

Interest, 2, 87, 93, 108, 121,
122, 126, 147, 15I.

Interest on Securities, 117, 1109,
121, 147, 205, 210

J
Jagirdar, 4

L

2
2

Lambardari,

Land, 4, 104, 147

Land Revenue (See House Pro-
perty).

Law—Change in, 35

Leased Land--Income from, 4,

147

Legal Avoidance, 125, 127, 128,
129, 205
Legal Tixpenses (See House

Property), 107

Loocal Authorities, Assessment
of, 113, 131

Losses— Carry Forward of, 92,
93, 193, 104, 196.

Losses—set off of, 51, 02, 93,
107, 121, 193

Lunatics, 2171

M

Maintenance Allowance, 2, 147

Managing Agents’ Comimission,
120, 132

Marginal Relief, 133

Markets, 3, 147

Married Men’s Allowance, 6

Method of Accounting, 121,
134-8, 160, 189, 203, 211

Minor Child, 89, 127,
211-12

110,

|
|

Moorings, 3, 147

Mortgage, 4, 147

Municipal Taxes, 107

Mutation Fees, 3

Mutual Insurance Companies,
119

N

Non-residents, 111, 114, 117,
127-129, 140-146, 172-3, 2II-
213

Notices, 20, 41,
191

148-151, 153,

o

Obsolescence, 69, 147
Qccupier’s Taxes, 17
(ther sources, 147

P

Partnership, 37, 87, .81, 9r1-93,
161, 195-198

Pasturage, 3

Penalties, 20, 46, 148 seq., 179

Pensions, 19, 110-114, 189

Personal Txpenditure, 187

Pin Money, 20

Predecessor, 38

Presents, 110

Previous Year, 158 seq.

Prejudicial Order, 48

Privy Council, 12

Profits of Clubs, 40

Provident Funds, 120, 147, 163
seq., 206, 210

Q

Quarries, 3, 147
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R
Refunds, 24, 25, 158, 172
Registered Firms 23, 52, 91-2,
127, 149, 193-195, 205
Remittances, 42, 111, 113, 214
Rent,

Rent-free quarters, 187
Re-opening of Assessment, 19,

59, 174 seq.
Residence, 51, 81, 101, 111, 177
Residents,

Exemption on unremitted

foreign income, 18, 21
Of Indian States, 113
Transfer of shares and secu-
rities by, 129
Visitors—when they become
resident, 213
Returns, 181, 182
Returns of Income, 24, 148-151,
153, 120, 181, 184
Royalties, 87, 147
Rubber Estates, 3
Review, 13, 48
Rules I. T.
Court), g5

(Calcutta High

S

Salary, 2, 17-18, 44, 60, 87, 93,
113, 120, 128, 147, 157, 161,
163, 181, 188-g0, 206

Salt Manufacture, 3, 147

Scientific Apparatus, 30

Scope of Act, 113

Securities, 115, 118, 121, 123,
120-30, I52, 182

Share Register, 151, 182

Shipping Concerns, 24

Sisal Fibre, 3

Separate Allowance of Wife,

147

Settlements, 128

Shares, 75, 129, 147, 201

Share in Firm, 91, 93, 210

Slab System, 199

Speculation Profit, 201

Stables, 147

Stocks, 135, 137

Succession, 37, 38, 73

Super-Tax, 50, 58, 75, 87, 142,
109, 205, 214

T

Taxable Income, 206, 208, 210
‘I'axes, Municipal, 17, 108
Tax Snatching, 125, 120, 138-9
Tea Estates, 3, 209
Telephone Charges, 187
Temporary Structures, 147
Time Limit, 8, 1o, 18, 41, 45,
48, 172, 175, 191

Toddy, 3 ‘

Total Income, 179, 184, 2I0,
214

Total World Income, 179, 184,
214

Transfers, 110, 111, 127 seq.
Transfer Fees, 3

Travellers, Commercial, 47
Travelling Expenses, 187
Trustees, 172, 181, 211 Seq.
Trusts, 18, 39, 128, 212

U

U. K. Tax on Persons Retiring,
63, 29

Unabsorbed Depreciation, 69

Uniform Allowance, 30, 187

Uniformity in Statutes, 124-125

Unregistered Firms, go-93, r27,
193-194, 205, 210

Usufructuary Mortgages, 4
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\'4 Widower’s Allowance (U. K.),
8
Vacancies, 106 Wife, .
Vacant Land, 104 . Assessable with husband in
Vehicles, 30 certain cases, 110
Verifications, 22, 157 Earned Income Allowance
Victory Bonds (U. K.), 123 : U. K, 6
Visitors, 47, 178, 213-214 Winding Up, Company,
. Distribution of profits by, 75
w . Payment of demand by, 44
Witnesses,
War Loan —Interest on (U. K.) Issue of cominission for ex-
123 amination of, 22

Water—Income from Sale of, 2 | Written Down Value,
Welfare Expenditure, 18 , Definition, 68
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